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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G207806

CATHY DOTY, EMPLOYEE  CLAIMANT

BAXTER COUNTY REGIONAL HOSPITAL, INC., 
SELF-INSURED EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,
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OPINION FILED May 9, 2017

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
“RICK” SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondents represented by the HONORABLE WALTER A.
MURRAY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed November 1, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.
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3. The Arkansas Workers’ Compensation Act is
constitutional; Claimant’s motion to recuse is
hereby denied.

4. Claimant has not proven by a preponderance of
the evidence that she sustained a compensable
injury to her left shoulder.

5. Claimant has not proven by a preponderance of
the evidence that she sustained a compensable
injury to her neck.

6. Claimant has not proven by a preponderance of
the evidence that she is entitled to
reasonable and necessary medical treatment of
her alleged neck and left shoulder injuries.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.



Doty-G207806 3

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion.  I concur with the

majority’s findings that the Arkansas Workers’

Compensation Act is constitutional.

However, I cannot agree that the claimant has

not proven by a preponderance of the evidence that she

sustained a compensable injury to her left shoulder;

that the claimant has not proven by a preponderance of

the evidence that she sustained a compensable injury to

her neck; and the claimant has not proven by a
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preponderance of the evidence that she is entitled to

reasonable and necessary medical treatment of her

alleged neck and left shoulder injuries.

Factual and Medical Background

The claimant worked for the respondent

employer as a certified nursing assistant.  On August

29, 2012, the claimant was assisting a patient by

pulling and lifting him to bathe him when she injured

her shoulder.  The claimant testified that she injured

her right shoulder; however, all the medical treatment

that the claimant received was to her left shoulder.

The claimant went to the emergency room at

Baxter Regional Medical Center on August 30, 2012 with

the chief complaint of “LEFT SHOULDER PAIN AFTER PULLING

A PT UP IN HOSPICE CARE”.  During that emergency room

visit, the claimant was prescribed, inter alia, Flexeril

to take as needed for spasms.  Additionally, the

claimant’s diagnosis was noted as “[s]houlder pain-

swelling”  X-rays of the left shoulder were

unremarkable, with no fractures or discoloration.

The claimant saw Dr. Merwin Moore on September

4, 2012 at which time Dr. Moore ordered an MRI.  Dr.

Moore restricted the claimant’s work to light duty with
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“no use of left arm till re-examination”.  The MRI was

performed on September 7, 2012.  The impression from the

MRI was, “[s]ome indirect evidence of some chronic

rotator cuff stress, but no apparent tear or tendinosis. 

No apparent acute process.”

The claimant returned to Dr. Moore on

September 13, 2012.  The noted plan on that visit was,

“I am going to have therapy do some ultrasound on the

rhomboids and the supraspinatus and infraspinatus. 

Hopefully we can resolve some of her spasm and get her

back to work.”  Dr. Moore ordered physical therapy for

the claimant.

The claimant had her initial physical therapy

visit on September 17, 2012.  The plan that was devised

for the claimant was as follows:

PLAN: Treatment program will include
therapeutic exercise to increase
strength and flexibility as
indicated followed by modalities as
needed to assist with pain control
and the reduction of inflammation
and some muscle spasming to the
treated area, as well as instruction
in a home exercise program to allow
the patient to become independent
with the said program to assist with
achievement of physical therapy
goals as well as extensive ergonomic
body mechanics and postural
education to provide the patient
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with proper postural technique while
at home and at work.  All treatment
programs may be modified as
necessary pending the patient
outcomes.

The diagnosis codes included “spasm of muscle”.

The claimant returned to Dr. Moore on November

13, 2012 with continuing problems in her shoulder.  Dr.

Moore noted, “I am concerned that we are just really not

making any progress” and referred the claimant to Dr.

Russ Rauls for a second opinion.

Dr. Rauls examined the claimant on December

17, 2012 and noted regarding her left upper extremity

exam, “She has got full motion throughout forward

elevation, abduction, internal and external rotation. 

She has got palpable pulses.  Good perfusion.  No

significant weakness is noted with rotator cuff testing. 

She has got no significant deficits noted.  She does

have some tenderness to palpation on the medial border

of scapula and rhomboid area.”  A review of x-rays of

the cervical spine showed “multilevel degenerative disc

change especially at C4-C5, C5-C6 and C6-C7 with a

little bit of listhesis at C5-C6 and some anterior

spurring at C6-C7.”

Dr. Rauls’ plan for the claimant stated:
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I have explained to Cathy that I
think her pain is coming out of her
neck.  I think we should get her set
up for some physical therapy for
home traction.  I will start her on
some Mobic.  I want to get MRI of
her cervical spine to evaluate the
left-sided symptoms.  I will see her
back after that to talk about the
results.

The MRI ordered by Dr. Rauls was performed on

January 9, 2013.  The impression from this MRI was as

follows:

Rather severe central canal stenosis
at C5-C6 level and moderate stenosis
at the C4-C5 level secondary to bony
spurring and disc disease.  There is
bilateral neuroforaminal narrowing
at these levels.  I do not see any
edema in the cord.  No frankly
herniated nucleus pulposus is noted. 
I do not see compression fractures.

On January 16, 2013, Dr. Rauls reviewed the

MRI results with the claimant and formulated the

following plan:

I had a long talk with Cathy about
her findings on MRI.  I think the
conservative route at this point
would be to get her to see Dr.
Crabtree for cervical spine stenosis
at C4-5 and C5-6.  I will see her
back in two months to see how she is
doing.  She will probably end up
needing surgery for this.  I gave
her a prescription for Flexeril and
Norco.
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The respondents sent the claimant to see Dr.

Steven Cathey on January 31, 2013.  The claimant

testified that she was seen by Dr. Cathey for only ten

minutes.  Dr. Cathey’s letter states, in pertinent part:

... Although her shoulder pain has
improved dramatically with
conservative treatment, she has
begun to identify some mechanical
neck pain in recent months as well.

Happily, her neurological
examination is entirely negative. 
She specifically has no sign of
cervical myeloradiculopathy.  There
is pain with passive range of motion
of the cervical spine but without
significant restriction of movement
or muscle spasm.

The patient, her husband, her
caseworker, and I reviewed a recent
MRI scan of her cervical spine. 
Longstanding degenerative changes
are noted but without significant
canal stenosis or nerve root
compression.

Russ, unfortunately, Cathy is not a
candidate for spinal surgical or
other neurosurgical intervention.  I
have reassured her that the
degenerative changes noted on her
recent MRI scan are ubiquitous in
patients her age.  Based on today’s
examination, she can return to work
without restrictions at least from a
neurosurgical standpoint. ...

The claimant returned to Dr. Rauls on February
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13, 2013.  Dr. Rauls indicated in his notes: 

She has always had pain in the
medial border of the scapula and
going up into her neck.  Now, she is
having some pain at the base of her
neck and headaches there.  Worker’s
Comp sent her to a spine surgeon,
Dr. Cathey, who looked at her MRI
and x-rays and told her boyfriend
‘95% of patients you age have x-rays
and MRI like this.’  I respectfully
disagree with Dr. Cathey.  She does
have fairly significant spinal
stenosis and multilevel degenerative
disc disease.  Prior to this injury,
she had no significant neck or
shoulder pain.  Since then, she has
had almost significant pain, where
she has trouble sleeping, also has
some electrical type pain that comes
out of her neck into her shoulder.

PLAN: I have explained to Cathy that
I am fairly certain this is coming
out of her shoulder and it is coming
out of her neck.  I disagree with
Dr. Cathey.  She does have almost
severe stenosis and multilevel
degenerative disc disease especially
at C3-C4, C4-C5, C5-C6 and C6-C7.  I
think the problems are really more
at the C3, C4, and C5 range as far
as her symptoms.  I think we should
get nerve conduction/EMG to evaluate
that and see if this correlates and
also after this, try to set her up
with a second opinion.  She is in
agreement with this plan.  We will
keep her off work, no duty. ...

Dr. Rauls referred the claimant to Dr. Brad

Thomas for a second opinion.  Dr. Thomas recommended
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that the claimant undergo a C4-6 ACDF.  On August 15,

2013, the claimant was admitted to St. Vincent Infirmary

Medical Center with the diagnosis of C4-5 and C5-6

herniated disk and underwent a C4-C6 ACDF.

Opinion

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

It is clear that muscle spasms can constitute
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objective medical findings to support compensability.

See  Continental Express, Inc. v. Freeman, 66 Ark. App.

102, 989 S.W.2d 538 (1999); University of Arkansas for

Medical Sciences v. Hart, 60 Ark. App. 13, 958 S.W.2d

546 (1997). Muscle spasms detected by someone other than

a physician, such as a physical therapist, can be

sufficient as well, since this is a perception by

someone other than the claimant. See  Continental

Express, supra.

A pre-existing disease or infirmity does not

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity

to produce the disability for which compensation is

sought.  See, Nashville Livestock Commission v. Cox, 302

Ark. 69, 787 S.W.2d 664 (1990); Conway Convalescent

Center v. Murphree, 266 Ark. 985, 585 S.W.2d 462 (Ark.

App. 1979); St. Vincent Medical Center v. Brown, 53 Ark.

App. 30, 917 S.W.2d 550 (1996).  The employer takes the

employee as he finds him.  Murphree, supra.  In such

cases, the test is not whether the injury causes the

condition, but rather the test is whether the injury

aggravates, accelerates, or combines with the condition. 

However, although a disabling symptom of a pre-existing



Doty-G207806 12

condition may be compensable if it is brought on by an

accident arising out of and in the course of employment,

the employee’s entitlement to compensation ends when his

condition is restored to the condition that existed

before the injury unless the injury contributes to the

condition by accelerating or combining with the pre-

existing condition.  See, Arkansas Power & Light Co. v.

Scroggins,230 Ark. 936, 328 S.W.2d 97 (1959).

I find that the claimant in this matter has

established that she sustained a compensable injury to

her cervical spine and left shoulder1.  The claimant

offered credible testimony that she was injured on

August 29, 2012 while attempting to bathe a hospice

patient.  She offered objective findings of an injury to

her left shoulder in the form of muscle spasms and to

her cervical spine in the form of C4-5 and C5-6

herniated disks.  Although the claimant had pre-existing

degenerative disease in her cervical spine, it was

asymptomatic until she was involved in the work-place

incident.  Prior to August 29, 2012, the claimant was

1Although the claimant testified that she injured her right
shoulder, it is clear from the medical records and Form AR-N that
the claimant’s injury was to her left shoulder.
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not being treated for cervical spine or left shoulder

pains or injuries.  Also, there is no evidence or

testimony in the record that surgery was warranted or

recommended for the claimant prior to this work-related

injury.  Clearly, this injury aggravated the claimant’s

pre-existing degenerative condition.  Therefore, I would

find that the claimant’s cervical spine and left

shoulder injuries are compensable injuries.

For the aforementioned reasons, I would find

that the claimant is entitled to medical treatment for

her neck and left shoulder injuries.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion. 

                                  
PHILIP A. HOOD, Commissioner


