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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G307942

JOETTA DAVIS, EMPLOYEE  CLAIMANT

WHITE HALL SCHOOL DISTRICT, EMPLOYER RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATIONS,
CARRIER/TPA RESPONDENT

OPINION FILED MARCH 17, 2017

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE SHEILA F.
CAMPBELL, Attorney at Law, North Little Rock, Arkansas.

Respondents represented by the HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed September 13, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed on September 4, 2012, at which
time the claimant sustained a compensable
back injury at a compensation rate of
$584.00/$438.00. Medical expenses have
been paid. The claimant signed a Form AR-
N on September 13, 2012. The Medical Cost
Containment division issued a change of
physician order on January 28, 2014, from
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Dr. Sprinkle to Dr. Gallagher.

2. The motor vehicle accident was an independent
intervening cause breaking the chain of
liability.

3. The respondents have paid all appropriate
medical expenses and further treatment is not
reasonable or necessary or causally related to
the compensable injury. Medical expenses
incurred after Dr. Gallagher were
unauthorized.

4. If they have not already done so, the
respondents are directed to pay the court
reporter, Celia Jamison’s, fees and expenses
within thirty (30) days of receipt of the
bill.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the motor vehicle accident was an independent

intervening cause breaking the chain of liability; that

the respondents have paid all appropriate medical

expenses and further treatment is not reasonable or

necessary or causally related to the compensable injury;

that medical expenses incurred after Dr. Gallagher were

unauthorized.

Factual and Medical Background

On September 5, 2012, the claimant sustained a

admittedly compensable injury to her back while lifting

a desk to place tennis balls onto the legs of the desk. 
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The claimant was initially treated at Jefferson Regional

Medical Center by Dr. Lester Alexander.  The x-ray taken

at the emergency room visit revealed a “nondisplaced

pars defect on the right side of L4".  On October 17,

2012, the claimant underwent an MRI which showed disc

degeneration and mild annular bulge at L5-S1.

The claimant completed several physical

therapy sessions, without receiving any significant

relief.  The claimant was referred to Dr. Brent

Sprinkle, an orthopedic specialist.  On December 6,

2012, Dr. Sprinkle performed a nerve conduction study. 

This study showed “[n]o electrodiagnostic evidence of a

lumbar radiculopathy, focal tibial or peroneal nerve

entrapment”.  

On January 28, 2014, the claimant received a

change of physician from Dr. Sprinkle to Dr. Regan

Gallagher, a neurologist.  An additional MRI was ordered

by Dr. Gallagher and was performed on March 4, 2014. 

This MRI showed a “small L5-S1 left paracentral disc

protrusion without spinal canal narrowing”.

Dr. Gallagher released the claimant from

treatment on March 12, 2014.  In the prognosis/expected

duration of treatment section of Dr. Gallagher’s final
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report, it stated, “no surgery indicated; no

treatment[;] no disability”.  The claimant testified

that once Dr. Gallagher released her, he referred her

back to Dr. Alexander.

By letter dated May 27, 2014, the claimant

resigned her position to pursue her retirement effective

June 4, 2014.  In April of 2014, the claimant suffered

from Bell’s Palsy.  In 2015, the claimant was involved

in two automobile accidents.  The claimant testified

that her radicular pain from the back to her legs was

constant and that her additional medical issues and

accidents were not a factor in that pain.

The majority, in affirming and adopting the

opinion of the Administrative Law Judge relied in part

on the provisions of Section 514 to determine that the

claimant was not entitled to additional medical

treatment.  A.C.A. §11-9-514(a)(3)(A)(ii) states, in

pertinent part, “Where the employer has contracted with

a managed care organization certified by the commission,

the claimant employee, however, shall be allowed to

change physicians by petitioning the Commission one (1)

time only for a change of physician ....”  

“If, after notice of injury, the employee is
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not furnished a copy of the notice, the change of

physician rules do not apply.”  A.C.A. §11-9-514(c)(2). 

I agree that the notice requirement of this statute was

satisfied.  The claimant acknowledged that she received

the Form N and exercised her one-time change of

physician when she changed from Dr. Sprinkle to Dr.

Gallagher.

Pursuant to A.C.A. 11-9-514(c)(3), “[a]ny

unauthorized medical expense incurred after the employee

has received a copy of the notice shall not be the

responsibility of the employer”.  Although it is true

that the respondent is not responsible for any outside

treatments, the claimant has not sought reimbursement

for those treatments.  The claimant is seeking

additional treatment from her authorized workers’

compensation physician, Dr. Gallagher.

An employer shall promptly provide for an

injured employee such medical treatment as may be

reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a). 

The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v.

Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543
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(1999).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 

Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676

S.W.2d 750 (1984).  Reasonable and necessary medical

services may include those necessary to accurately

diagnose the nature and extent of the compensable

injury; to reduce or alleviate symptoms resulting from

the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the

damage produced by the compensable injury.  Jordan v.

Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593

(1995).  A claimant does not have to support a continued

need for medical treatment with objective findings. 

Chamber Door Industries, Inc. v. Graham, 59 Ark. App.

224, 956 S.W.2d 196 (1997).  

The claimant was released by Dr. Gallagher

with no restrictions and no recommended treatments. 

However, following the claimant’s release by Dr.

Gallagher, she was involved in two automobile accidents. 

In denying this claim, the majority found that these

accidents were independent intervening causes for the

claimant’s continuing back pain.  I disagree.  The issue

is whether the claimant’s entitlement to benefits is
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barred by Ark. Code Ann. Sec. 11-9-102(4)(F)(iii):

Under this subdivision (4)(F),
benefits shall not be payable for a
condition which results from a
nonwork-related independent
intervening cause following a
compensable injury which causes or
prolongs disability or a need for
treatment. A nonwork-related
independent intervening cause does
not require negligence or
recklessness on the part of a
claimant.

In Davis v. Old Dominion Freight Line, Inc.,

341 Ark. 751, 20 S.W.3d 326 (2000), the Arkansas Supreme

Court determined that Act 796 of 1993 incorporated the

existing case law regarding independent intervening

cause, in particular Guidry v. J & R Eads Constr. Co.,

11 Ark. App. 219, 669 S.W.2d 483 (1984).  Under the

Guidry test, “if there is a causal connection between a

primary compensable injury and the subsequent

disability, there is no independent intervening cause

unless the subsequent disability is triggered by

activity of the claimant that is ‘unreasonable under the

circumstances.’"  Davis, supra at 755-6, citing Guidry,

11 Ark. App. at 223, 669 S.W.2d at 485 (1984).  The

determination of whether there is a causal connection

between the injury and the disability is a question of

fact for the Commission to determine.  Carter v.
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Flintrol, Inc., 19 Ark. App. 317, 720 S.W.2d 337 (1986).

In Davis, supra, the claimant had a

compensable ankle injury which was repaired surgically. 

However, while still healing, the claimant stepped

awkwardly to avoid stepping on a child, causing

disruption of the original surgical repair.  The

Arkansas Supreme Court remanded the claim to the Full

Commission to determine whether the necessary causal

connection existed, and whether or not the disruption of

the healing process of Davis's primary injury was caused

by unreasonable conduct.  In Davis v. Old Dominion

Freight Line, Full Commission Opinion filed August 14,

2000 (WCC No. E616249), the Full Commission awarded

benefits, finding that the there was a causal connection

between the original compensable injury and subsequent

disability, and that the claimant's attempt to avoid

stepping on his toddling niece was not unreasonable

under the circumstances.

In K II Constr. Co. v. Crabtree, 78 Ark. App.

222, 79 S.W.3d 414 (2002), the claimant suffered an

admittedly compensable back injury and, while within his

healing period, experienced an increase in pain lifting

a one and one-half gallon gas can.  The claimant’s
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symptoms were consistently reported since the occurrence

of the original injury.  The Court affirmed the finding

that there was no independent intervening cause to

prevent the claimant’s recovery of benefits.

In the present case, the claimant described

the automobile accidents she was involved in during her

testimony.  In the first accident, the claimant was

sitting in a parked car in a parking lot at Lowe’s when

a person hit her car from behind.  In the second

accident, the claimant was sitting at a red light when a

person fell asleep at the wheel and hit her from behind. 

The actions of the claimant in both these accidents was

not unreasonable.  In addition, as in Crabtree, the

claimant consistently reported the symptoms of radicular

back pain to her medical providers.  Therefore, the

automobile accidents did not act as independent

intervening causes and the claimant is entitled to

receive additional medical treatment.   

For the foregoing reasons, I must dissent from

the majority opinion.

                              
PHILIP A. HOOD, Commissioner


