
NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G409812

FELECIA L. DAVENPORT, EMPLOYEE  CLAIMANT

WAL-MART ASSOCIATES, INC., EMPLOYER RESPONDENT

CLAIMS MANAGEMENT, INC.,
CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 6, 2017

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE WILLARD PROCTOR,
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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 20, 2017.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the parties are
hereby accepted as fact.

3. That the employer-employee relationship
existed on or about November 17, 2014, and on
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that date the claimant sustained an admitted
compensable injury to her right thumb and
right shoulder.

4. The respondent has at all times made suitable
employment available to the claimant within
her physical restrictions until such time that
the claimant left work and never returned to
clock back in.

5. The claimant has failed to satisfy the burden
of proof, to prove by a preponderance of the
evidence that she is entitled to TTD
disability and the applicable attorney fees.

6. That all other issues have been reserved.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant has failed to satisfy the burden of proof,

to prove by a preponderance of the evidence that she is

entitled to temporary total disability and attorney’s

fees.

Factual and Medical Background

The claimant is 43 years old and worked for

the respondent-employer as an order filler.  The

claimant sustained compensable injuries to her right

shoulder and right thumb on November 14, 2014.  The

claimant testified that her injuries were sustained in

the following manner:
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Q So on the 14th what happened?

A On the 14th, that morning I was
on module 12, I’m going to say
12, and I finished mine and
then I went to go help someone
else on 9, and because of our
production we have to move
fast.  And I lift the box,
well, I couldn’t reach the box,
so I used that little metal and
I pulled it to me, and by the
time I grabbed it to put the
label on, my arms went above
my, went up above my head and
they kind of stuck and my thumb
went back and it broke my nail,
and at that point I went to
report it.

The claimant testified that upon reporting the

accident to her supervisor, the supervisor assisted the

claimant with Band Aids, peroxide, and alcohol.  The

claimant was able to complete her shift; however, later

that day her symptoms began to worsen.  

On November 18, 2014 the claimant informed her

employer that she needed to seek medical attention. 

Jeff Bolden, the Human Resources Manager, accompanied

the claimant to Sherwood Urgent Care.  The claimant’s

initial complaints at Sherwood Urgent Care were “pain

swelling in thumb, hand, right shoulder, arm pain,

tingling”.  The claimant was diagnosed with a contusion

of the shoulder and thumb sprain.  The claimant was
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released to return to work on November 19, 2014 with

right hand restrictions of lifting no more than 10

pounds and no overhead reaching.

On November 19, 2014, the claimant was offered

and accepted a temporary alternative duty (TAD) position

performing label backing.  This TAD required the

claimant to pull labels out of boxes and look through

the label backings to ensure none had been overlooked. 

If a label was left on the backing, the claimant was to

set it aside so another employee could research and try

to locate the box it should have been placed on.  The

claimant testified that she performed this duty for

approximately one hour but was unable to continue.  The

claimant explained:

It bothered me.  At that time I was
having muscle spasms and I was
hurting again.  They had me on
medication that made me sleepy and
it was repetitive.  My doctor told
me no repetitive motion.

When the claimant returned to Sherwood Urgent

Clinic on November 30, 2014, she was taken off of work

until the physical therapist’s evaluation was completed. 

On December 4, 2014, the claimant underwent an

MRI.  The MRI revealed a “small bursal sided tear of the

posterior fibers of the infraspinatus tendon at the
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footprint with underlying subchondral bone”.

The claimant was released to return to work on

December 8, 2014 with restrictions which are listed on

the TAD form as no bending over stooping or causing

pulling of shoulder or arms.  

All the TAD forms in the record placed the

claimant in the position of processing label backings

and/or detail cleaning.  The claimant testified that she

was placed in the label backing position each time.  As

noted above, the claimant was not able to perform this

job.  

The February 27, 2015 TAD indicated that the

claimant’s restrictions were no reaching above shoulder

level, no repetitive upper extremity actions, no

pushing, pulling or carrying.  The claimant signed the

form on March 1, 2015 but also noted, “I non concur

[sic] due to the job offers are repetitive work.  I am

willing to work as long as within doctor’s orders.” 

Because the claimant was given the same TAD as she had

previously been given, she remained unable to perform

the job duties.  The claimant’s last day of work was

December 13, 2014.

The claimant testified that the former Human
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Resources Manager, Jeff Bolden, instructed her not to

return to work until after she had a doctor’s note

releasing her to return to work.  The claimant also

indicated that Bolden gave her paperwork to request a

leave of absence.

Opinion

Temporary total disability is that period

within the healing period in which a claimant suffers a

total incapacity to earn wages.  St. Edward Mercy Med.

Ctr. v. Gilstrap, 2011 Ark. App. 323.  The healing

period is “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-

102(12) (Supp. 2011).  To be entitled to temporary total

disability benefits, the claimant must prove that he

remains within his healing period and suffers a total

incapacity to earn wages.  St Edward Mercy Med. Ctr.,

supra.  If during the period while the body is healing,

the employee is unable to perform remunerative labor

with reasonable consistency and without pain and

discomfort, his temporary disability is deemed total. 

Farmers Co-op v. Biles, 77 Ark. App. 1, 69 S.W.3d 899

(2002).

If an injured employee refuses suitable
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employment, he is not entitled to any compensation

during the continuance of the refusal unless the refusal

is justifiable.  Ark. Code Ann. §11-9-526 (Repl. 2002).

The respondent-employer offered the claimant a

light duty assignment of label backing.  During her

testimony, Charla Foster testified that label backing

requires a person to bend and stretch to get labels out

of a bin and admitted that the work is repetitive.  The

claimant testified that she attempted to perform the TAD

position offered to her.  However, according to the

claimant, she was unable to perform the duties of the

position because of muscle spasms, sleepiness from her

prescribed medication, and because the work was

repetitive.  

Foster testified that the respondent-employer

only provides two types of alternative jobs for

employees who require light duty work, i.e., label

backing and detail cleaning.  However, the position

offered to the claimant (label backing) was not within

the work restrictions provided by Dr. Reynolds because

it was repetitive.

Based on the testimony and evidence presented

herein, the claimant never refused suitable work because
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the work she was offered was not within her

restrictions.  However, even if we were to find that the

claimant refused suitable work, I find that such refusal

is justifiable.  The claimant provided credible

testimony that Jeff Bolden instructed her not to return

to work until she was released from the doctor.  As of

April 20, 2016, which is the last date of medical

treatment documented in our record, the claimant had not

been released to return to work.  The claimant did not

return to work, not only because she was unable to

perform the light duty provided to her, but also because

she was instructed by Bolden not to do so.  Therefore, I

find that the claimant’s refusal to return to work was

justified.

Based on the aforementioned, I find that the

claimant proved by a preponderance of the evidence that

she is entitled to temporary total disability benefits

from February 17, 2015 until a date yet to be

determined. 

For the foregoing reasons, I must dissent from

the majority opinion.

                              
PHILIP A. HOOD, Commissioner


