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Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge: Affirmed as
modified.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed December 21, 2016.  The

administrative law judge found that the claimant proved

he sustained a compensable injury.  The administrative

law judge awarded medical treatment and temporary total

disability benefits.  After reviewing the entire record

de novo, the Full Commission finds that the claimant

proved he sustained a compensable injury.  We find that

the claimant proved he was entitled to temporary total
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disability benefits from September 28, 2015 until

October 28, 2015.      

I.  HISTORY

Edwin Palma Diaz, now age 36, testified that he

became employed with Wal-Mart in June 2015.  The parties

stipulated that “the employee-employer-carrier

relationship existed on or about September 27, 2015.” 

The claimant contended that he sustained an accidental

injury on September 27, 2015.  The claimant testified

that he felt a painful “blow” to his back while

unloading a box.  The claimant testified that he

finished his shift that day.  

The claimant completed an Associate Incident Report

on September 28, 2015.  The Report indicated that an

incident occurred on September 27, 2015 while “Unloading

truck....lifting boxes on to the line.”  The part of

body injured was “Back, spine.”    

Dr. Konstantin V. Berestnev corresponded with the

respondent-carrier on September 28, 2015:

At the request of and authorization by Wal-
Mart #5260, we are seeing Mr. Edwin Palma-
Diaz.  [Mr.] Palma-Diaz presents today for
the injury from 09-27-15.  The patient states
that he was picking up a box of office paper
weighing approximately 75 pounds and went to
set it up on a conveyor belt and developed
sharp pain in his lower back area.  The
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patient states that he has some weakness in
his right leg when walking....Past medical
history is unremarkable....

The patient has decreased range of motion in
his back having difficulty bending below the
knees....

Dr. Berestnev assessed “Low back pain, overexertion

from sudden strenuous movement.”  Dr. Berestnev provided

conservative treatment and stated, “the patient is to

avoid lifting more than 20 pounds.”  Dr. Berestnev

signed a Form AR-3, Physician’s Report dated

September 28, 2015 which advised: “No lifting more than

20 pounds.”  In addition, Dr. Berestnev signed a

Physician Work Status Report on September 28, 2015 which

indicated, “New Work-Related Injury.”  Dr. Berestnev’s

handwritten notes indicated that the claimant sustained

a “sprain” to his low back.  

The claimant testified that following Dr.

Berestnev’s release, “I showed up for work, but I

couldn’t even walk.”  The record indicates that the

claimant did not attempt to work for the respondents

after September 28, 2015.  The record includes a witness

statement prepared by Glenda Reed:

Edwin came in to the store on 9/28/15 to
report he hurt his back unloading the truck
the day before.  We made an apt with A.O.H.
and Edwin returned to the store after the apt.
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the same day 9/28/15 around 1 p.m.  I asked
Edwin to do some light work within his
restrictions this task was to shred papers.
Edwin refused, saying he wanted to go home.
I informed Edwin that we needed to offer him
a TAD for light duty and he said he can’t work
in pain.  So I clocked Edwin out for the day
after he left.  13:40.

Ms. Reed indicated on the Witness Statement that

the claimant displayed physical signs of injury,

“limping hunched over.”  

The claimant sought emergency medical treatment on

September 29, 2015, at which time it was noted, “Hurts

(sic) his back lifting heavy weight at work on Sunday. 

Seen by company doctor for this....was seen by work comp

doc and given NSAID - that has provided no help.”  A

physician diagnosed “Right-sided low back pain with

right-sided sciatica.”  An x-ray of the claimant’s

lumbar spine was taken on September 29, 2015, with the

following impression: “Moderate arthritic change

involves the apophyseal joints of the lower lumbar

spine.  No acute lumbar spine abnormality identified.”

A store manager provided the claimant with a

“Temporary Alternative Duty Assignment” on September 29,

2015.  The store manager informed the claimant that he

would be “sweeping and cleaning” within his work

restrictions.
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The record indicates that the claimant subsequently

began seeking treatment on his own at Mercy Hospital

Northwest Arkansas.

The record includes an Exit Interview indicating

that the respondents terminated the claimant’s

employment as a result of “Voluntary Termination.”  The

Termination Reason was “Job Abandonment/Three Days

Unreported Absence.”  The effective date was October 16,

2015.    

Dr. Berestnev corresponded with the respondent-

carrier on October 19, 2015:

At the request of and authorization by Wal-
Mart #5260, we are seeing Mr. Edwin Palma-
Diaz.  Mr. Palma-Diaz presents today for
the injury from 09-27-15.  The patient is
being treated simultaneously in another
place.  He states that he is scheduled to have
an MRI per recommendation from a doctor at
Mercy and he also starts physical therapy
tomorrow after his clinical visit today.  I
don’t have any medical records available.  The
patient is somewhat defensive and just left
the clinic.  He just walked out of the
room....

The patient has low back pain.  He has been
noncompliant with our recommendations.  The
patient is being treated simultaneously by
another provider obviously not here in the
clinic.  We don’t have any medical records
available.  Since he left the clinic and is
noncompliant with treatment here, he is
released from our care.

The claimant was evaluated for physical therapy on
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October 28, 2015.  A physical therapist palpated

“decreased lumbar lordosis, very tender to spinous

process of L3-4.”  The claimant testified that he

participated in physical therapy for about two weeks,

and that physical therapy “helped somewhat.”

The claimant testified that approximately one month

after being off work from Wal-Mart, he became employed

with a temporary agency.  The claimant drove a forklift

for his new employer.   

    An MRI of the claimant’s lumbar spine was taken at

Mercy Hospital on October 29, 2015, with the following

impression:

1.  L4-L5 disc bulge with a right
posterolateral disc herniation causing right
lateral recess narrowing and mild foraminal
narrowing.
2.  L5-S1 disc bulge with annular tear
causing mild to moderate right foraminal
narrowing.  

A pre-hearing order was filed on August 26, 2016. 

According to the pre-hearing order, the claimant

contended that “at all relevant times he was employed

with the respondent including the date of injury.  The

claimant also contends the treatment for his back injury

was controverted.  Therefore, all treatment related to

this injury should be paid by Respondent No. 1.  The
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claimant further contends that he was treated by the

following but not limited to: Mercy Emergency Room, Dr.

Douglas Eddy, and Mercy Physical Therapy.  The claimant

also contends that he is entitled to temporary total

disability benefits.  The claimant reserves all other

issues.”  

The parties stipulated, “The respondents have

controverted this claim in its entirety.”  The

respondents contended, “The claimant did not sustain an

injury arising out of and in the course of his

employment as defined by the Arkansas Workers’

Compensation Act.”  

The parties eventually agreed to litigate the

following issues:

1.  Whether the claimant sustained a
compensable injury to his back on or about
September 27, 2015.  
2.  Whether the claimant is entitled to
medical treatment.  
3.  Whether the claimant is entitled to
temporary total disability benefits until he
returned to work.  
4.  Attorney’s fees.  

A hearing was held on September 29, 2016.  The

claimant testified that he was employed at a restaurant. 

An administrative law judge filed an opinion on

December 21, 2016 and found that the claimant proved he
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sustained a compensable injury.  The administrative law

judge awarded medical treatment and temporary total

disability benefits.  The respondents appeal to the Full

Commission.

II.  ADJUDICATION

A.  Compensability

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:  
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]  

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(I)

(Repl. 2012).  Preponderance of the evidence means the
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evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).  

An administrative law judge found in the present

matter, “1.  The claimant has proven by a preponderance

of the evidence that he suffered a compensable injury to

his back on September 27, 2015.”  The Full Commission

affirms this finding.  The claimant became employed with

the respondents in June 2015.  The claimant testified

that he felt a “blow” in his back while unloading a

heavy box at work on September 27, 2015.  The record

corroborates the claimant’s testimony.  The claimant

promptly completed an Associate Incident Report on

September 28, 2015 which described the accidental

injury.  Even though the respondents now controvert the

claim, the record shows that the respondents provided

authorized treatment through their company physician,

Dr. Berestnev, beginning September 28, 2015.  Dr.

Berestnev’s report corroborated the claimant’s

testimony.  Dr. Berestnev reported that the claimant

felt a “sharp pain” in his back while lifting a box. 

Dr. Berestnev assigned work restrictions and stated that

the claimant had sustained a “New Work-Related Injury.”
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The claimant sought emergency medical treatment on

September 29, 2015 and it was reported that the claimant

had injured his back at work.  The claimant treated with

a physical therapist beginning October 28, 2015.  The

physical therapist palpated “decreased lumbar lordosis,

very tender to spinous process of L3-4.”  Decreased

lumbar lordosis, defined as “abnormally increased

curvature of the spine,” is objective medical evidence

of an injury.  King v. Peopleworks, 97 Ark. App. 105,

244 S.W.3d 729 (2006).  The Full Commission finds in the

present matter that the physical therapist’s report of

“decreased lumbar lordosis” is objective medical

evidence establishing a compensable injury to the

claimant’s back.

The Full Commission finds that the claimant proved

by a preponderance of the evidence that he sustained an

accidental injury causing physical harm to the body. 

The claimant proved that the accidental injury arose out

of and in the course of employment, required medical

services, and resulted in disability.  The injury was

caused by a specific incident and was identifiable by

time and place of occurrence on September 27, 2015.  The

claimant established a compensable injury by medical
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evidence supported by objective findings, namely, the

physical therapist’s examination of decreased lordosis

in the claimant’s lumbar spine.  This objective medical

evidence was causally related to the September 27, 2015

accidental injury and was not the result of a prior

injury or pre-existing condition.  

B.  Temporary Disability

Temporary total disability is that period within

the healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period is that period for healing of the injury

which continues until the employee is as far restored as

the permanent character of the injury will permit. 

Arkansas Highway & Transp. Dep’t v. McWilliams, 41 Ark.

App. 1, 846 S.W.2d 670 (1993).  The determination of

when the healing period has ended is a question of fact

for the Commission.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).  The persistence of

pain is not sufficient in itself to extend an employee’s

healing period.  Id.  

An administrative law judge found in the present

matter, “3.  The claimant has further proven that he is
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entitled to temporary total disability for such time as

he was in his healing period and totally incapacitated

to earn wages.”  The Full Commission finds that the

claimant proved he was entitled to temporary total

disability benefits from September 28, 2015 until

October 28, 2015.  The Full Commission has found that

the claimant proved he sustained a compensable injury on

September 27, 2015.  Dr. Berestnev treated the claimant

on September 28, 2015 and released the claimant to

return to restricted work.  The claimant attempted to

return to restricted work on September 28, 2015 but was

suffering from acute pain and was unable to walk.  An

employee of the respondents, Glenda Reed, prepared a

witness statement and corroborated the claimant’s

testimony that the claimant was unable to perform even

light work as of September 28, 2015.  Ms. Reed

specifically wrote that the claimant was limping and

“hunched over.”  Brenda Reed “clocked out” the claimant

before the left on September 28, 2015.

The Full Commission therefore finds that the

claimant remained within a healing period for his

compensable injury and was totally incapacitated from

earning wages as of September 28, 2015.  The respondents
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terminated the claimant’s employment effective

October 16, 2015.  However, the claimant plainly

testified that he returned to work for a different

employer, one month after September 28, 2015.  The

claimant testified that he began driving a forklift for

a temporary agency.  As of the time of the hearing

before the administrative law judge, the claimant

testified that he was gainfully employed at a

restaurant.  The Full Commission finds that, whether or

not he remained within a healing period for his

compensable injury, the claimant was no longer totally

incapacitated from earning wages after October 28, 2015.

Based on our de novo review of the entire record,

the Full Commission finds that the claimant proved he

sustained a compensable injury.  The claimant proved

that the medical treatment of record was reasonably

necessary in accordance with Ark. Code Ann. §11-9-508(a)

(Repl. 2012).  The claimant proved he was entitled to

temporary total disability benefits from September 28,

2015 until October 28, 2015, when the claimant began

working for another employer.  The claimant did not

prove he was totally incapacitated from earning wages

after October 28, 2015.  The claimant’s attorney is
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entitled to fees for legal services in accordance with

Ark. Code Ann. §11-9-715(a)(Repl. 2012).  For prevailing

on appeal to the Full Commission, the claimant’s

attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-

9-715(b)(Repl. 2012).

IT IS SO ORDERED.     

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer Concurs in part and Dissents in
part.

CONCURRING AND DISSENTING OPINION

I respectfully concur with and dissent from

the majority opinion finding that the claimant sustained

a compensable low back injury on or about September 27,

2015, for which he was awarded medical treatment and

disability benefits from September 28, 2015, through

October 28, 2015.

Although I find that inconsistencies in the

claimant's testimony make him an unreliable witness, I

concede that he has established by medical evidence
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supported by objective findings that he sustained, at

the least, a low back strain while discharging his work-

related duties on September 27, 2015.  Therefore, I

concur with the majority finding that the claimant 

sustained a compensable injury on September 27, 2015. 

However, the claimant refused light-duty work within his

restrictions without reasonable justification following

this injury.  Therefore, I find that temporary total

disability benefits are barred by Ark. Code Ann. §11-9-

526 and should be denied in this claim.

The claimant testified that he got up early on

the morning of September 28, 2015, (which was the

morning following his injury), went to the store, and

reported his injury.  The claimant completed paperwork

pursuant to his injury and was sent to the Arkansas

Occupational Health Clinic where he was seen by Dr.

Konstantin Berestnev.  In a clinic note dated September

28, 2015, Dr. Berestnev noted that the claimant

“developed a sharp pain in his lower back area” while

loading a heavy box onto a conveyer belt during his

previous shift.  The claimant reported weakness in his

right leg as a result of this incident.  Upon physical

examination, however, the claimant demonstrated no acute
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distress, and he was able to “walk on his tip toes and

heels.”  Dr. Berestnev assessed the claimant with low

back pain from “sudden strenuous movement,” for which he

gave the claimant a shot of Depo-Medrol and prescribed

him Lodine.  The claimant  was provided with “stretching

exercises” for his low back to do at home and instructed

to return to the clinic in one (1) week.  Dr. Berestnev

assigned the claimant a twenty-pound lifting restriction

and released him to return to work that same day. 

According to the claimant, when he reported

for duty the following day, he “couldn't even walk.  I

got there by holding on to the walls,” stated the

claimant.  The claimant alleged that when he informed

“the people in charge” that he could not work, they

became angry with him.  “...[T]hey left - - they

abandoned me there. They simply gave me a phone number

to call a woman, and she never answered,” the claimant

stated.1  The claimant testified that the respondent-

employer failed to offer him further medical treatment

at that time.

1 The claimant allegedly received a call-back from the
unnamed woman two weeks later, and she reportedly left
him a message. The claimant testified that he did not
return her call.  
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The claimant testified and the record confirms

that he presented to the Mercy Hospital emergency

department on September 29, 2015.  A report of that

encounter shows that the claimant provided a history of

back injury on Sunday, September 27, 2015, from lifting

“heavy weight.”  Three views of the claimant's lumbar

spine showed moderate arthritic changes involving the

apophyseal joints of the claimant's low back. 

Otherwise, these films were unremarkable, and no acute

lumbar spine abnormality was identified.  The claimant

was diagnosed with sciatica and low back pain, for which

he was prescribed Flexeril, prednisone, and oxycodone. 

The claimant was released to return to work “when

cleared by [his] primary physician.”  Furthermore, a

Work Restrictions letter issued by the Mercy Hospital

emergency department stated, in part: “If extension of

time is needed or change in restriction requested, Edwin

Palma will need to return to this facility or private

physician for reexamination.”  

The claimant confirmed that he received a shot

in the Mercy Hospital emergency room and was referred

for physical therapy.  In contradiction to Mercy

Hospital emergency department documents, however, the
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claimant indicated that he was specifically instructed

to follow-up with Dr. Douglas Eddy.

The claimant stated that he attended physical

therapy for two (2) weeks, after which it was

discontinued due to his inability to pay for this

treatment.  A physical therapy intake report from Sean

Pelzer, PT, with Mercy Hospital Northwest dated

October 28, 2015, reveals that the claimant presented

with difficulty walking, joint pain, right hip pain,

right lower extremity pain, lumbago, and muscle

weakness.  A subsequent physical therapy note reflects

that the claimant received seven (7) physical therapy

sessions from October 28, 2015, through November 24,

2015.  A physical therapy note dated December 23, 2015,

reflects that the claimant was discharged from therapy

due to a lack of progress achieved from this treatment

modality.  

The claimant confirmed that he returned to Dr.

Berestnev pursuant to a previously scheduled follow-up

appointment.  The claimant claimed that when he

presented for this appointment, “They got angry with me

because I told him that I was seeing a doctor from the

hospital.”  According to the claimant, Dr. Berestnev
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refused to provide him further treatment, and they

“threw” him out of the clinic.  Correspondence from Dr.

Berestnev to CMI, Betty Reynolds, dated October 19,

2015, states, in relevant part, as follows:

Mr. Palma-Diaz presents
today for the injury from
09-27-15, The patient is
being treated
simultaneously in another
place. He states that he
is scheduled to have an
MRI per recommendation
from a doctor at Mercy and
he also starts physical
therapy tomorrow after his
clinical visit today. I
don’t have any medical
records available. The
patient is somewhat
defensive and just left
the clinic. He just walked
out of the room.

On physical exam, which I
was able to do, the
patient is in no acute
distress. Vital signs
stable. He is afebrile.
Temperature is 97; pulse
84; blood pressure 122/76;
height 65 inches; weight
133 pounds. The patient is
able to walk on his tip
toes and heels. No sensory
deficit to pin prick.
Negative straight leg
raising. The patient has
full range of motion in
his neck. No pain to
palpation of the cervical
and thoracic spine. No
muscle spasm on
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examination of the
paraspinous musculature.
The patient does have some
pain to palpation of the
lumbar spine.

The patient has low back
pain. He has been
noncompliant with our
recommendations. The
patient is being treated
simultaneously by another
provider obviously not
here in the clinic. We
don’t have any medical
records available. Since
he left the clinic and is
noncompliant with
treatment here, he is
released from our care. 

An MRI scan of the claimant’s lumbar spine

taken on October 29, 2016, revealed 1) a disc bulge at

L4-L5 with a right posterolateral disc herniation

causing right lateral recess narrowing and mild

foraminal narrowing, and 2) a disc bulge with annular

tear at L5-S1 causing mild to moderate foraminal

narrowing.  I note that the claimant worked for a new

employer at the time of this diagnostic study and

thereafter.

A witness statement from Glenda Reed dated

October 22, 2015, reflects that, upon his release to

light duty, Reed asked the claimant to “do some light

work within his restrictions” shredding paper.  Reed
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continued, “Edwin refused, saying he wanted to go home.

I informed Edwin that we needed to offer him a T.A.D.

[temporary alternative work duty] for light duty and he

said he can’t work in pain. So I clocked Edwin out for

the day after he left.”  Reed stated that she observed

the claimant “limping” and “hunched over” that day.

The claimant testified that he attempted to

return to work on the 29th, but was unable to work due

to unbearable back pain and an inability to walk. 

However, the claimant testified that he went to work for

another employer, namely, Sager Creek, via a temporary

staffing agency one month later.  The claimant  stated

that he drove a fork lift forty (40) to fifty (50) hours

per week for his new employer.  I note that during the

first month of his employment with Sager Creek, the

claimant was in physical therapy.  I further note that

the claimant reported a plethora of unresolving lower

extremity problems to his physical therapist at that

time.  The claimant testified that he worked for Sager

Creek approximately eight (8) months before accepting a

permanent position with a restaurant.  The claimant

confirmed that he was still employed by the restaurant

at the time of the September 29, 2016, hearing on this
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claim.

In conclusion, the claimant testified that

when he returned to the respondent-employer’s store on

September 28, 2015, in order to report his injury, he

“couldn’t even walk,” and he had to hold on to the walls

in order to ambulate.  Moreover, Reed testified that she

observed the claimant limping and hunched over.  In

stark contrast to this subjective evidence, however, on

September 28, 2015, and again on October 19, 2015, Dr.

Berestnev noted that the claimant appeared to be in no

acute distress, and he could walk on his tip toes and

heels.  Furthermore, when the claimant returned to Dr.

Berestnev on September 28, 2015, no paraspinous muscle

spasms were noted.

The record thus demonstrates that the

respondent-employer offered the claimant suitable

employment within his restrictions upon his release by

Dr. Berestnev to return to work.  The claimant refused

this light-duty assignment, stating that he could not

work shredding paper due to his back pain.  A month

later, however, the claimant was operating a fork lift

for another employer forty (40) to fifty (50) hours per

week while alleging to his physical therapist that he
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was experiencing numerous disabling symptoms.  

Moreover, although the claimant testified that

he spent  the month between jobs resting and

recuperating, I find it difficult to believe that the

claimant could go from being unable to walk to driving a

fork lift full-time in just thirty (30) days, especially

in view of the fact that he reportedly made no gains in

physical therapy a month later.  Moreover, other than

the claimant’s own self-serving testimony, there is

simply no credible evidence of record showing testimony

that the claimant  was unable to perform light-duty work

as offered by the respondent-employer to perform light-

duty work was offered by the respondent on September 29,

2015.  Because the claimant’s refusal to return to

suitable employment was unjustified, he is barred by

Ark. Code Ann. §11-9-526 from receiving temporary total

disability benefits from September 28, 2015, through

October 28, 2015.  Therefore, I dissent from the

majority finding that the claimant is entitled to

temporary total disability benefits for that month.

CHRISTOPHER L. PALMER, Commissioner


