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EMPLOYEE                         CLAIMANT

ARKANSAS DEPARTMENT OF CORRECTION,
EMPLOYER   RESPONDENT 

PUBLIC EMPLOYEE CLAIMS DIVISION,
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OPINION FILED MARCH 9, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE CHARLES H.
McLEMORE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed October 4, 2016.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed on November 21, 2015, at which
time the claimant was earning sufficient
wages at a compensation rate of
$505.00/$379.00. Some expenses have been
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paid by Health Advantage and the
claimant received two unemployment
checks.

2. The claimant has proven by a
preponderance of the credible evidence
that he sustained a compensable injury,
caused by a specific incident, arising
out of and in the course of his
employment which produced physical
bodily harm, supported by objective
findings, requiring medical treatment or
producing disability, pursuant to Ark.
Code Ann. §11-9-102.

3. The respondents are directed to pay
medical expenses within thirty (30) days
of receipt pursuant to Rule 30.

4. The respondents are directed to pay
temporary total disability benefits from
December 4, 2015, to January 18, 2016,
during which time the claimant remained
in his healing period, unable to work,
based on Dr. Reynold’s opinion. This
award is subject to an offset for
unemployment benefits.

5. This claim has been controverted and the
claimant's counsel is entitled to the
maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-
715, §11-9-801, and WCC Rule 10.

Pursuant to the Full Commission
decisions of Coleman v. Holiday Inn,
(November 21,1990) (D708577), and
Chamness v. Superior Industries, (March
5, 1992) (E019760), the claimant's
portion of the controverted attorney's
fee is to be withheld from, and paid out
of, indemnity benefits, and remitted by
the respondent, directly to the
claimant's attorney.

6. If they have not already done so, the
respondents are directed to pay the
court reporter, Celia Jamison’s, fees
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and expenses within thirty (30) days of
receipt of the bill.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the October 4,

2016, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann.

§11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. §11-9-715 as amended

by Act 1281 of 2001.  Compare Ark. Code Ann. §11-9-715
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(Repl. 1996) with Ark. Code Ann. §11-9-715 (Repl. 2002). 

           For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                        
                        S. DALE DOUTHIT, Chairman

  
                                                        
                        PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant has proven by a

preponderance of the evidence that he sustained a

compensable injury to his left knee on November 21,

2015, as a result of a work-related activity. 

          The claimant was a corrections officer for the

respondent-employer.  On November 21, 2015, the claimant

and his supervisor, Sergeant Kevin Nunnery, were

escorting inmates to the showers when the claimant
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allegedly felt a “pop” in his left knee.  The claimant

described this incident as follows: “I felt a pop in my

knee. Sergeant Nunnery, we stopped there for a second.

Sergeant Nunnery looked at me and then we just proceeded

on working,...”.  The claimant testified that, although

he told Sergeant Nunnery that he had felt a pop in his

knee, he did not specify which knee.  Rather, he

indicated that it was his left knee by rubbing it. 

Thereafter, the claimant completed his shift, working

primarily in the control booth whereby he could “get off

[his] leg a little bit.”  The claimant failed to make an

official report of injury or seek medical treatment for

his left knee that day.  Rather, after his shift, the

claimant reportedly went home, iced his knee, and took

Ibuprofen.

          The claimant testified that he returned to

work the following day, Sunday, November 22, 2015, and

worked a full shift.  According to the claimant, his

knee was swollen and painful, but he “could still walk

on it.”  The claimant testified that he worked primarily

in the control booth that day where he was able to “sit

down.”  The claimant testified that he informed his

supervisor, Lieutenant Kelly, of his injury when she

came to him to discuss a Thanksgiving dinner they were

planning.  According to the claimant, during this
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discussion he told Lieutenant Kelly that he appreciated

her putting him in the control booth because his knee

was swollen from working his prior shift.  The claimant

testified that Lieutenant Kelly failed to offer him

workers’ compensation paperwork, and he failed to ask

her for medical treatment.  According to the claimant,

he did not realize the severity of his injury at that

time.

         The claimant testified that he was scheduled to

be off work the following Monday and Tuesday.  The

claimant stated that he knew by Sunday evening that he

would need medical treatment for his left knee because

it was “getting hard for me to bend.”  The claimant

testified and the record confirms that he presented to

Dr. Kirk Reynolds with Arkansas Specialty Orthopedics on

November 23, 2015.  According to Dr. Reynolds, the

claimant reported that he suffered a “twisting injury to

his left knee” the previous Friday that caused him

immediate pain and a large effusion.  Moreover, the

claimant reported to Dr. Reynolds that he felt an

immediate “pop” at the time of his injury.   

          X-rays of the claimant’s left knee showed

normal findings with no evidence of acute injury. 

However, a physical examination of the claimant’s left

knee revealed a large, “tense,” left-knee effusion,
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“[s]ignificant pain with overpressure into deep

flexion,” and “exquisite tenderness” to palpation along

the medial joint line.  Dr. Reynolds assessed the

claimant with left knee pain and effusion after a

twisting injury “with a pop,” which likely represented a

medial meniscus tear.  Dr. Reynolds added that the

claimant could also have gout arthropathy.  

          Because the claimant had a bullet lodged in

his abdomen, an MRI of his left knee could not be

performed.  Furthermore, Dr. Reynolds did not think a CT

scan arthrogram would be useful.  Therefore, Dr.

Reynolds performed a left-knee arthrocentesis with an

intra-articular corticosteroid injection.  Dr. Reynolds

returned the claimant to work with kneeling, squatting,

and climbing restrictions. 

          When conservative treatment failed to provide

the claimant lasting relief, Dr. Reynolds recommended a

diagnostic left-knee arthroscopy.  On December 4, 2014,

Dr. Reynolds took the claimant off of work “from time

seen on 11/23/2015 until after surgery at his first

post-op [clinic] visit.”  A left-knee arthroscopy

performed by Dr. Reynolds on December 8, 2015, confirmed

a left-knee posterior horn complex medial meniscus tear

with extensive synovitis and chondromalacia of the

patella and medial femoral condyle.  Dr. Reynolds
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returned the claimant to work on December 21, 2015.  On

December 30, 2015, Dr. Reynolds took the claimant off of

work until his post-operative follow-up visit on January

18, 2016, and he asked that any time missed by the

claimant be excused.  On January 18, 2016, Dr. Reynolds

noted that the claimant was “doing exceptionally well”

with no complaints.  Therefore, he released the claimant

to full, unrestricted duty and instructed him to follow-

up as his symptoms dictated.

          With regard to pre-existing knee problems, the

record reveals that the claimant underwent an

arthroscopic evaluation of his right knee on January 19,

2006, performed by Dr. Charles Clark.  The claimant’s

post-operative diagnosis was right-knee patellofemoral

syndrome with lateral tracking and Grade III patella

chondromalacia.  Likewise, on February 15, 2006, the

claimant underwent an arthroscopic evaluation of his

left knee which revealed Grade III/IV patellofemoral

chondromalacia with lateral tracking and Grade III

osteoarthritis of the femoral condyle. 

          On November 6, 2008, the claimant presented to

Dr. John Lytle with complaints of bilateral knee pain,

occasional swelling, and the feeling that his knees were

“going to go out.”  The claimant reported that his right

knee hurt worse than his left, which caused him to walk
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with a limp.  The claimant failed to report his previous

surgery to Dr. Lytle, however.  Furthermore, the

claimant reported no trauma or injury associated with

his symptoms.  

          Upon physical examination of the claimant’s

knees, Dr. Lytle noted findings consistent with “early

degenerative meniscus involvement.”  Dr. Lytle injected

both of the claimant’s knees with Dexamethasone and

referred him for an MRI.  Dr. Lytle stated that if the

claimant’s MRI study confirmed meniscal involvement, he

would recommend arthroscopic intervention.1 

          The next clinic note of record was generated

by Dr. Mary Howard at CHI St. Vincent on October 16,

2014.  The claimant presented to Dr. Howard with right

heel pain from “having to stand 12 hours for work.”  The

claimant reported that his right heel symptoms began in

March of 2014, he had taken prescription anti-

inflammatories for these symptoms, and his symptoms had

failed to improve.  The claimant further reported that

he had a mass removed from his heel by Dr. Terrence

Walker.  Dr. Howard referred the claimant for an

evaluation with an orthopedic surgeon.

1 It is noted that this clinic report reflects that the
claimant underwent bilateral knee arthroscopies in 2007.
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          The record shows that the claimant next

presented to Dr. Howard on April 28, 2015, with lower

left back pain and episodes of his back “going out.” 

The claimant reported that he had undergone previous

back surgery, but that his new back pain was dissimilar

to that which he had previously experienced.  The

claimant cited no history of injury or other known

activity that could have caused his back symptoms.  Dr.

Howard assessed the claimant with a “sacroiliac

(ligament) sprain.”  

          On June 18, 2015, the claimant presented to

Dr. Howard with, among other things, right knee pain and

swelling.  Although the claimant listed no specific

trauma, he stated that he was climbing up and down

stairs at work prior to the onset of his symptoms.  When

x-rays of the claimant’s right showed small calcified

“either free body or artery,” the claimant was referred

for an orthopedic evaluation.  Thereafter, the claimant

began treating with Dr. Reynolds.  

          At his initial evaluation on June 24, 2015,

Dr. Reynolds diagnosed the claimant with right knee pain

and effusion associated with internal derangement. 

Furthermore, Dr. Reynolds expressed a clinical concern

for meniscal pathology and underlying quadriceps



CLARY - G508917 11    

insertional tendinitis.  Dr. Reynolds referred the

claimant for an MRI. 

          In her follow-up report dated June 26, 2015,

Dr. Howard noted that Dr. Reynolds “drew a lot of fluid”

off of the claimant’s right knee and told the claimant

that he had a spur.  On July 10, 2015, Dr. Howard noted

that the claimant could not undergo an MRI study due to

his pacemaker.  

          At his July 20, 2015, follow-up appointment

with Dr. Reynolds, the claimant reported improvement in

his right knee pain with conservative treatment.  Dr.

Reynolds noted that the claimant could not undergo an

MRI study due to a bullet in his abdomen.  Upon review

of the claimant’s CT scan, Dr. Howard noted evidence of

chondral thinning on the medial compartment of the

claimant’s right knee.  Dr. Reynolds diagnosed the

claimant with right knee pain, right knee chondromalacia

patella, and right knee quadriceps tendon enthesophyte. 

Dr. Reynolds prescribed the claimant NSAID topical

inflammatory cream and referred him to physical therapy.

          The claimant continued under the conservative

care of Dr. Reynolds for his right knee symptoms, which,

according to the claimant, were aggravated with climbing

and descending stairs and prolonged sitting.  Per

referral by Dr. Reynolds, the claimant began physical
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therapy with M.P.T., Dale Menna, at the Arkansas

Specialty Therapy Center on July 23, 2015, for these

symptoms. 

          The claimant returned to Dr. Howard on July

31, 2015, requesting to be released to return to work. 

According to Dr. Howard, the claimant reported that his

right knee symptoms had improved with physical therapy,

but he had begun experiencing left ankle pain.  Dr.

Howard prescribed the claimant an additional week of

physical therapy and stated that he could return to

full-time duty on August 10, 2015.  

          On August 4, 2015, however, the claimant

presented to Dr. Howard with left foot pain.  The

claimant reported that this pain started on July 29,

2015, as soreness and tenderness on the lateral aspect

of his left foot that later moved to his left great toe. 

Although the claimant denied general foot pain at that

appointment, swelling of the claimant’s left foot was

noted.  The claimant denied trauma associated with his

symptoms.  

          The claimant returned to Dr. Howard on October

19, 2015, with complaints of bilateral ankle and foot

swelling, worse on the right, that began four (4) days

earlier.  The claimant reported that he had driven to

Chicago the day after the swelling started.  The
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claimant denied that this trip caused more swelling, but

he admitted that it caused increased foot pain. 

Although Dr. Howard could not determine the etiology of

the claimant’s symptoms, she assessed the claimant with

plantar fasciitis.  

          The claimant presented to Dr. Howard with

bilateral foot pain again on November 13, 2015. 

According to the claimant, both of is feet were

symptomatic, and he was unsure if this was due to gout. 

Dr. Howard continued the claimant in conservative

treatment.  The claimant’s next appointment with Dr.

Howard was on November 23, 2015, in association with his

alleged left knee injury.

         Sergeant Kevin Nunnery testified at the hearing

before the commission on July 8, 2016.  Upon confirming

that he was the claimant’s direct supervisor at the time

of his alleged left knee injury, Sergeant Nunnery

explained that he was under the supervision of

Lieutenant Kelly.  Although Sergeant Nunnery recalled

working with the claimant on November 21, 2015, he could

not recall the claimant ever having informed him that he

hurt his knee.  Nor could Sergeant Nunnery recall the

claimant pausing on the stairs rubbing his left knee. 

Notwithstanding that Sergeant Nunnery admitted that the

claimant may have mentioned “knee problems or something



CLARY - G508917 14    

like that,” Sergeant Nunnery explained that, had the

claimant told him that he had injured his knee, he would

have gone “straight to the Lieutenant” and called the

company nurse.  Furthermore, Sergeant Nunnery stated

that “there would have been a uranalysis done and

paperwork” which he referred to as an 005 form. 

Sergeant Nunnery testified that facility employees begin

each shift a meeting.

          Lieutenant Nicola Kelly also testified at the

July, 2016 hearing.  Lieutenant Kelly confirmed that

correctional employees begin each shift with a meeting,

at which they discuss events from the preceding shift,

they are given their daily assignments, and they have an

opportunity to bring up issues.  Lieutenant Kelly

testified that employees are instructed to immediately

report workplace incidents and injuries directly to her,

after which they undergo a urinalysis test conducted by

the “company” nurse.  The company nurse then questions

the injured employee in order to determine whether

medical treatment is indicated.  Lieutenant Kelly stated

that reporting injuries to the company nurse is a

requirement.

          Lieutenant Kelly testified that a Form 005 is

a standard form used for reporting workplace incidents

and injuries, and that all employees are trained how to
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fill them out while attending the Academy.  Lieutenant

Kelly stated that these forms are placed “all around the

unit,” in her office, and in the Captain’s office. 

Lieutenant Kelly confirmed that the injured employee

fills out the Form 005 and that she is required to “sign

off” on them.  Lieutenant Kelly remembered conversing

with the claimant about their upcoming staff potluck on

or around the time of his alleged left-knee injury, but

she did not learn of his alleged injury until he

reported it to her on Wednesday, November 25, 2015. 

Lieutenant Kelly testified that the claimant had

numerous opportunities to report his alleged injury to

her prior to his official report of injury, to include

at their morning shift meeting.

          The claimant’s unrelated health conditions

include morbid obesity, hypertension, diabetes, low

testosterone, gout, sleep apnea, and foot, ankle, and

back problems. 

          Ark. Code. Ann. § 11-9-102(4)(A)(i)(Supp.

2009) defines a compensable injury as:

[a]n accidental injury causing
internal or external physical harm
to the body... arising out of and in
the course of employment and which
requires medical services or results
in disability or death. An injury is
“accidental” only if it is caused by
a specific incident and is
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identifiable by time and place of
occurrence[.]

          A compensable injury must be established by

medical evidence supported by objective findings.  Ark.

Code. Ann. § 11-9-102(4)(D).  “Objective findings” are

those findings which cannot come under the voluntary

control of the claimant.  Ark. Code. Ann. § 11-9-

102(16).  The claimant has the burden of proving by a

preponderance of the evidence the compensability of his

claim. Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d

593 (1995); Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899

S.W.2d 845 (1995).  Westbrook, 77 Ark. App. 167, 72

S.W.3d 889 (2002).  If the claimant fails to establish

by a preponderance of the evidence any of the

requirements for establishing the compensability of a

claim, compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997); see also, Reed v. ConAgra Frozen Foods, Full

Commission Opinion, February 2, 1995 (Claim No.

E317744).

          Uncorroborated testimony of an interested

party is always considered to be controverted.  Burnett

v. Philadelphia Life Ins. Co., 81 Ark. App. 300, 101

S.W.3d 843 (2003).  It is not arbitrary to choose not to

credit such testimony. Id. 
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          The claimant has a long history of bilateral

knee disease dating all the way back to 2006.  The

claimant’s pre-existing bilateral knee symptoms included

pain, swelling, and the feeling that his knees were

“going to go out.”  The claimant’s prior medical records

demonstrate that the claimant’s prior medical treatment

included two arthroscopic procedures on each knee.  Of

relevance to this claim, the claimant’s February 15,

2006, left-knee arthroscopy revealed Grade III/IV

patellofemoral chondromalacia with lateral tracking, and

Grade III osteoarthritis of the femoral condyle. 

Furthermore, on November 6, 2008, Dr. Lytle made

clinical findings consistent with “early degenerative

meniscus involvement.”  In addition, the claimant was

symptomatic for right knee problems, for which he was

receiving treatment, at the time of his alleged 2015,

left knee injury.  

          The claimant, who was trained on the proper

procedure for reporting an injury, failed to make a

report of injury at the time of said injury.  In fact,

the claimant not only finished his shift on the day of

his alleged left knee injury, but he worked another

entire shift without reporting an injury.  Sergeant

Nunnery denied that the claimant told him he had injured

his left knee as they were escorting an inmate to the



CLARY - G508917 18    

shower, thus contradicting the claimant’s testimony in

this regard.  Furthermore, Sergeant Nunnery could not

recall the claimant having paused at one point to rub

his left knee as the claimant  alleged.  Moreover,

Lieutenant Kelly, to whom the claimant was supposed to

immediately report an injury, testified that the

claimant failed to do so until four (4) days after the

claimant’s alleged incident, by which time the claimant

had already sought medical treatment at his own expense. 

Furthermore, Lieutenant Kelly credibly testified that

while she did discuss an upcoming event with the

claimant the day after his alleged left-knee injury, she

denied that the claimant reported his alleged left-knee

injury to her.  

          Considering the testimony of Sergeant Nunnery

and Lieutenant Kelly, I find unreliable the claimant’s

testimony that he failed to report his alleged injury

contemporaneously with that injury because he thought it

was minor.  This determination is supported by the fact

that the claimant reported to Dr. Reynolds on November

23, 2015, that he suffered a “twisting injury to his

left knee” the previous Friday that caused him immediate

pain and a large effusion.  He failed, however, to make

an official report of this injury until two (2) days

later in contradiction to the proper procedure for
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reporting an injury, of which the claimant was well

aware.  

          In conclusion, (1) the claimant failed to

present corroborating evidence to show that he told

anyone about his injury at the time it occurred, or that

he appeared to be impaired due to his left knee at any

time thereafter; (2) he worked another full shift

without reporting his injury, even though he testified

that he had to apply ice to his knee and take Ibuprofen

for the pain the night before; (3) he failed to report a

knee injury to Lieutenant Kelly in a timely manner,

although he had ample opportunity to do so and he

understood the procedure for reporting workplace

injuries; (4) he sought medical treatment prior to

reporting his alleged knee injury, using his health

insurance policy to pay for this treatment, and; (5) the

claimant had an established history of pre-existing

bilateral knee problems that had required scopes,

medications, and therapy.  In addition, although

diagnostic arthroscopy confirmed a meniscal tear in the

claimant’s left knee following his alleged 2015 left-

knee injury, he was assessed with “early degenerative

meniscus involvement” in 2008.  This, therefore,

supports the conclusion that the claimant’s meniscal

pathology already existed at the time of his alleged
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2015 left-knee injury.  Finally, none of the claimant’s

treating physicians indicated that the claimant’s left

knee meniscal tear was the result of an acute event. 

Rather, all of the claimant’s diagnostic studies and

procedures indicted that it was not.

          Based upon the above and foregoing, the

claimant has failed to prove by a preponderance of the

evidence that he sustained an injury to his left knee on

November 21, 2015, as a result of a work-related

activity.  Therefore, the claimant has failed to prove

the compensability of his alleged left knee injury. 

Accordingly, I must dissent from the majority opinion.  

                                                        
                     CHRISTOPHER L. PALMER, Commissioner


