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Upon review before the FULL COMMISSION in Little Rock,
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Claimant represented by the HONORABLE ANDY L. CALDWELL,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE ROBERT H.
MONTGOMERY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed May 25, 2017.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The claimant has failed to establish by
a preponderance of the evidence that her
period extended beyond May 18, 2016; the
claimant’s claim for temporary
disability benefits after May 18, 2016,
must therefore be denied in its
entirety.
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2. The preponderance of the evidence
establishes that the claimant has no
impairment as a result of her
compensable right shoulder injury and
surgery; since her treating surgeon has
addressed impairment, I find that the
circumstances in the present case also
do not warrant an independent medical
evaluation in order to determine the
claimant’s impairment.

3. Because the claimant has no compensable
impairment, her claim for permanent
disability in excess of anatomical
impairment must be denied in its
entirety.

4. Because the claimant has no compensable
permanent disability, her claim for
vocational rehabilitation must be denied
in its entirety.

5. The claimant has established by a
preponderance of the evidence that she
is entitled to benefits under Arkansas
Code Annotated section 11-9-505(a)
beginning on May 19, 2016, and
continuing for one year.

6. Since Arkansas Code Annotated section
11-9-506 makes no reference to benefits
owed pursuant to Arkansas Code Annotated
section 11-9-505(a), the respondents are
not entitled to reduce the claimant’s
benefits under Arkansas Code Annotated
section 11-9-505(a) by any amount of
money that the claimant has previously
received for the same period as
unemployment insurance benefits.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly
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applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the May 25,

2017, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

IT IS SO ORDERED.

                                                        
                    SCOTTY DALE DOUTHIT, Chairman

  
                                                        
                    PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion.  Based upon my de novo review of the file, I
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find that the claimant has failed to prove by a

preponderance of the evidence that she is entitled to

enhanced benefits under Ark. Code Ann. §11-9-505(a) and,

therefore, the issue of offset is moot.  

          The administrative law judge filed an opinion

on May 25, 2017, finding that the claimant failed to

prove that her healing period for her June 5, 2015,

compensable shoulder injury extended beyond May 18,

2016.  Therefore, the claimant failed to prove

entitlement to temporary total disability benefits after

May 18, 2016.  In addition, the administrative law judge

found that the claimant failed to establish that she

suffered permanent physical impairment as a result of

her compensable injury.  Without a finding of anatomical

impairment, the claimant was precluded from receiving

wage-loss benefits.  Furthermore, since the claimant’s

treating surgeon addressed the issue of permanent

impairment and found none, the administrative law judge

denied the claimant an independent medical evaluation

and/or vocational rehabilitation.

          However, the administrative law judge found

that the claimant established entitlement to enhanced

benefits pursuant to Ark. Code Ann. §11-9-505(a). 

Furthermore, the administrative law judge found that the

respondent was not entitled to an offset pursuant to



CASTANEDA - G505784 5

Ark. Code Ann. §11-9-506(a) for any unemployment

benefits the claimant received.

          The respondent appeals only those findings

that the claimant is entitled to enhanced benefits

pursuant to Ark. Code Ann. §11-9-505(a)(1) and that it

is not entitled to an offset under Ark. Code Ann. §11-9-

506(a) for unemployment benefits the claimant received.

II. ANALYSIS 

          The claimant contends that she is entitled to

benefits pursuant to Ark. Code Ann. §11-9-505(a)(1)

which provides:

Any employer who without reasonable
cause refuses to return an employee
who is injured in the course of
employment to work, where suitable
employment is available within the
employee’s physical and mental
limitations, upon order of the
Workers’ Compensation Commission,
and in addition to other benefits,
shall be liable to pay the employee
the difference between benefits
received and the average weekly wage
lost during the period of such
refusal, or for a period not
exceeding one (1) year.

          In order to establish her claim for additional

benefits under this section, the claimant has the burden

of proving that the following four requirements are met:

(1) That she sustained a compensable
injury;

(2) That suitable employment within
the claimant’s physical and mental
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limitations was available with her
employer;

(3) That the employer refused to
return her to work;

(4) That the employer’s refusal to
return the claimant to work was
without reasonable cause.

          See, Torrey v. City of Ft. Smith, 55 Ark. App.

226, 934 S.W.2d 237 (1996).  In Torrey, supra, the Court

stated:

At a minimum Ark. Code Ann. § 11-9-
505(a) requires that when an
employee who has suffered a
compensable injury attempts to re-
enter the work force the employer
must attempt to facilitate the re-
entry into the work force by
offering additional training to the
employee, if needed, and
reclassification of positions, if
necessary.

          In the present claim, the claimant sustained a

compensable right shoulder injury, thus satisfying the

first requirement for proving entitlement to Ark. Code

Ann. §11-9-505(a)(1) benefits.  The claimant failed,

however, to pursue alternate employment with the college

at any time relevant to her claim.  This, in spite of

the fact that the claimant had been put on notice prior

to her compensable injury that her position was being

eliminated and that she should start looking for

something else.  Moreover, no evidence was presented

showing that suitable employment with the college was
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available after the claimant’s healing period had ended. 

See, Deer v. City of Prescott, 2005 Ark. App. LEXIS 427.

Rather, Hudnell’s testimony, which I find credible,

reflects that he asked the college’s HR division to keep

him abreast of any positions that might be suitable for

the claimant.  Further, both Hudnell and Brewer

testified that the claimant was a valued employee and

that the elimination of her position was based strictly

upon fiscal considerations versus her performance.  Yet,

the claimant failed to follow-up with either of these

individuals or with the respondent-employer’s HR

department at any time following her injury concerning

employment opportunities within the college.  

          In addition, the claimant’s injury occurred

after her meeting with Hudnell but before the start of

the 2015 fall semester.  The claimant, in fact, worked

the first few weeks of the new school year, up until the

time of her September 24, 2015, shoulder surgery. 

Thereafter, the claimant was taken off of work for the

remainder of the school year, and she was not released

to return to work until at or about the time to

negotiate her contract for the following year.  By that

time, the claimant had used all of her FMLA time, and

her employment with the college had been terminated.
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  Although a part-time, extra hourly employee was hired

near the end of the school year, Hudnell’s testimony

indicates that this employee only worked for about six

weeks in order to fill a critical need left by the

claimant’s absence.  This employee was not, however,

hired to fill the claimant’s position.  Thereafter, a

full-time instructor was added to the technical

department as previously planned, and the claimant’s

former position was eliminated.  When, in the middle of

the next school year, an instructor in the technical

department died in a motorcycle accident, the college

hired another extra, hourly employee to take up the

slack.  By that time, however, the claimant had begun

receiving unemployment benefits, and she had started

looking for work elsewhere. 

          Although the claimant would have the

Commission fault the employer for failing to offer her

another position after she reached the end of her

healing period, I note that the burden is on the

claimant to prove that suitable employment within her

physical and mental limitations was available with the

college and that the college refused to return her to

work.  In this case, the claimant has failed to prove

either. 
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          This claim is unique in that the claimant knew

prior to her injury that her employment as a teacher’s

aide in the technical department would end at the end of

her contract year in 2016.  Hudnell offered to assist

the claimant in finding another position within the

college.  He was willing to allow the claimant to break

her contract in the event she found other employment,

and he told her that he would give her a good

recommendation.  The claimant’s unforseen injury

disrupted this entire process, however, in that it left

the claimant unable to fulfill her contractual

commitment for the 2015-2016 school year.  

          In Lepel v. St. Vincent Health Srvs., 96 Ark.

App. 330, 241 S.W.3d 784 (2006), the court upheld the

Commission’s opinion that Mr. Lepel failed to establish

entitlement to enhanced benefits under Ark. Code Ann.

§11-9-505(a)(1).  In so doing, the court found it

significant that Lepel’s employer returned him to work

following his March 11, 2002, compensable injury and

that Lepel worked all but two weeks over the next

thirteen months before he absented himself under the

Family Medical Leave Act. Id.  The court rejected Mr.

Lepel’s argument that, because his employer terminated

him and unreasonably failed to return him to suitable

work within his limitations, the provisions of Ark. Code
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Ann. §11-9-505(a)(1) were applicable (see, Torrey v.

City of Fort Smith, supra).  In addition, the court

stated: 

In that [Torrey, supra] case, we
further held that the statute
requires that, when an employee who
has suffered a compensable injury
attempts to re-enter the work force,
the employer must attempt to
facilitate the re-entry by offering
additional training to the employee,
if needed, and reclassification of
positions, if necessary. Mr. Lepel
asserts that Mr. Walker nor any of
the appellee’s employees attempted
to assess his job skills or assist
in any training. While Mr. Lepel was
given a list of potential jobs, he
maintains that he was understandably
skeptical about applying for any of
the positions given that he had just
been terminated by his employer.

          The court thought it significant that the

appellee returned Mr. Lepel to work following his March

11, 2002, compensable injury, and that he worked until

he took FMLA. Id. Furthermore, Lepel was offered, but

failed to take advantage of the opportunity to apply for

other positions. Id.  

          As in Torey, supra, it is significant that the

claimant here returned to her former position and worked

up until her first surgery, she had foreknowledge that

her position was being phased out, and, although

encouraged to do so prior to her injury, the claimant

failed to inquire about any positions that met with her
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qualifications, before or after her injury.  This last

fact is especially damaging to the claimant’s argument

that the respondent failed to return her to suitable

employment, in that the claimant was found to have

suffered no permanent impairment as a result of her

injury and would, therefore, have potentially been

qualified for several other of the respondent-college’s

numerous employment opportunities.

          Based upon the above and foregoing, the

claimant has failed to prove entitlement to enhanced

benefits pursuant to Ark. Code Ann. §11-9-505(a)(1).

          Because the claimant has failed to prove

entitlement to enhanced benefits under Ark. Code Ann.

§11-9-505(a)(1), the issue of an offset under Ark. Code

Ann. §11-9-506(a) is moot.  Accordingly, I must dissent

from the majority opinion. 

             

                                                        
          CHRISTOPHER L. PALMER, Commissioner


