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Claimant represented by the HONORABLE CONRAD T. ODOM,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed March 3, 2017.  The administrative

law judge found that the claimant proved he sustained a

compensable injury.  After reviewing the entire record

de novo, the Full Commission reverses the administrative

law judge’s opinion.  The Full Commission finds that the

claimant did not prove he sustained a compensable

injury.  

I.  HISTORY

Eric Collier, now age 49, testified that he became
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employed with the respondents in June 2014.  The parties

stipulated that the employee-employer-carrier

relationship existed on April 22, 2016.  The claimant

testified on direct examination:

Q.  Now on April the 22nd of 2016, something
happened while you were working.  Is that
correct?

A.  Yes....I was getting the café ready for
the day shift.  And the pizza stations were
empty so I went to the freezer in the café to
grab the sausage and pepperoni stuff.  And I
slipped on the ice that was in there.  There
was a sheet of ice across the floor.

Q.  Inside the freezer?

A.  Inside that freezer....

Q.  Did anybody see you fall?

A.  No....

Q.  What part of your body hit the floor?

A.  My rear....

Q.  Did you report that incident to anyone at
that time?

A.  No.

Q.  All right.  And why not?

A.  I had a job to do.

There were no witnesses to the alleged accident. 

As the claimant testified, he did not immediately report

the alleged incident to the respondent-employer.  The



COLLIER - G604001 3

claimant testified that he began suffering from neck and

back pain after about one week.  

According to the record, the claimant treated on

his own at Arkansas Physical Health and Rehab on May 14,

2016.  The claimant’s history on that date indicated,

“LBP at mid L5/S1 area for approx 3 days with no known

cause.  Pt denies trauma, denies radiation.  Pain is

dull and achy and is worse in the mornings.  Neck pain

at mid C/T jxn for several days with no known cause.  Pt

denies trauma and radiation but states he had a MVA

approx 20 years ago and received tx then for his

injuries.  Pt states he has mild, dull HA at occiput

which does not change much during the days and weeks.”

Brock A. Johnson, D.C. stated on May 14, 2016,

“There was evidence revealed on palpation examination of

a degree of reduced motion at L5 and S1.  Muscle spasms

were revealed to a degree affecting C2-C3 and C6-C7.” 

Dr. Johnson provided chiropractic treatment on May 14,

2016 and May 17, 2016.    

The claimant completed an Associate Incident Report

for the respondents on June 1, 2016.  The claimant wrote

on the Associate Incident Report that an incident

occurred on April 22, 2016, and that he reported the
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incident on May 28, 2016.  The claimant wrote, “I walked

into café freezer and slid on ice that was there from

previous night floor cleaning.”  The claimant reported

that he had injured his “Neck & lower back.”  

Dr. Blair Masters, D.C., provided the claimant with

a Return To Work slip on June 1, 2016, indicating that

the claimant could return to work on June 2, 2016: “No

lifting over 15 lbs for 1 week.  Will re-evaluate pt in

a week.”  

The claimant signed a Form AR-N, Employee’s Notice

Of Injury, on June 2, 2016.  The claimant wrote on the

Form AR-N that the date of accident was April 22, 2016

and that he notified the employer on May 28, 2016.  The

claimant wrote on the Form AR-N, “I fell on some ice in

café freezer and about a week later started hurting then

got worse as time went on.”  

J. Daniel Nicholas, PA-C, saw the claimant at

Arkansas Occupational Health Clinic on June 3, 2016:

At the request of and authorization by Sam’s
Club 8209-Fayetteville, we are seeing Eric
Collier....
Patient states that he slipped on ice and hurt
his lower back and neck....
Eric’s primary problem is pain located in the
lower back....The problem began on
4/22/2016....
Eric’s secondary problem is pain located in
the neck....The problem began on 4/22/2016....
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He is working full time on regular duty....

This is the first time I have evaluated Eric
for this problem.  He fell backward about 6
weeks ago and his pain started about one week
after that.  His pain has been worsening since
then.  We discussed the usual recovery from a
lumbar sprain and cervical sprain.  He does
not appear to have any radiculopathy....I
would like Eric to start formal physical
therapy for this injury.

J. Daniel Nicholas diagnosed “1.  Sprain of

ligaments of lumbar spine, initial encounter.  2. 

Sprain of ligaments of cervical spine, initial

encounter....The cause of this problem appears to be

related to work activities.”  Mr. Nicholas signed a Form

AR-3, Physician’s Report, dated June 3, 2016: “Patient

states that he slipped on ice and hurt his lower back

and neck.”  The diagnosis was “Lumbar and cervical

sprains.  Use ice and OTC anti-inflammatories.  6

sessions of physical therapy.”  J. Daniel Nicholas

returned the claimant to restricted work on June 3,

2016, “Limit lifting, pushing, pulling to less than 10

pounds of force.  Avoid excessive bending and twisting

at the waist.”

The claimant testified that the respondents

provided work restrictions “at the moment.”  However,

the claimant testified that the respondents would not
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authorize physical therapy.  The claimant testified that

he did not work for the respondents after June 17, 2016:

“I had went in and was working and Daniel had called me

in and said I needed a full release because they had

denied the workman’s comp claim.”  

The claimant continued to follow up with Dr.

Johnson.  Dr. Todd Simpson, D.O. examined the claimant

at Arkansas Physical Health and Rehab on June 21, 2016:

48 yo male comes in today for the very first
time with multiple complaints.  On 4-22-16 he
fell in the freezer while working at Sam’s
Club.  He states that he remembers there
being ice on the floor that day.  He fell flat
on his back with no loc or memory.  He
remembers jumping back up after falling.  He
returned back to working.  One week later, he
was having bilateral neck pain which would
shoot down into his right shoulder while
playing with his son.  Three days after that
he noticed pain in both sides of his lower
spine....On 6-3-16 he saw the occupational
doctor at the direction of his job.  He gave
him a note to return back to work with
restrictions and a f/u visit on 6-24-16.  His
job was unable to accommodate the restrictions
so he has not been at work.  On 6-17-16 he was
notified by WC that his case was denied....

Dr. Simpson diagnosed “Low back pain” and

“Cervicalgia.”  Dr. Simpson recommended conservative

treatment and referral for a lumbar MRI.  

An MRI of the claimant’s lumbar spine was taken on

June 29, 2016:
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HISTORY: Lower back pain with left
radiculopathy.  Patient is status post a fall
in April 2016....

FINDINGS: 5 lumbar type vertebral bodies are
assumed.  The lumbar spine demonstrates normal
alignment.  Conus medullaris terminates at
T12-L1 and is unremarkable in appearance.  
Paraspinal and retroperitoneal soft tissues
are grossly unremarkable.  No evidence of
compression fracture.  

T12-L1: No significant abnormality.

L1-2: No significant abnormality.

L2-3: There is loss in disc height and T2
signal intensity with a mild diffuse disc
bulge.  No significant central canal or
foraminal stenosis.

L3-4: There is loss in disc height and T2
signal intensity with a mild diffuse disc
bulge, asymmetric to the left.  No significant
central canal or foraminal stenosis.  There is
mild facet degeneration.

L4-5: Diffuse disc bulge is present with
bilateral facet degeneration.  Mild right
neural foraminal narrowing is noted.  No
significant central canal stenosis.

L5-S1: No significant abnormality.  

IMPRESSION:  1.  Mild degenerative disc
disease of the lumbar spine with multilevel
facet degeneration.  There is up to mild right
neural foraminal narrowing at L4-5.  No
significant central canal stenosis at any
level.
2.  No evidence of compression fracture.

A pre-hearing order was filed on October 18, 2016. 

The claimant contended that he “sustained an injury on
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April 22, 2016 while in the scope and course of his

employment with the respondent-employer.  The claimant

contends that he slipped and fell, landing on his

backside.  The claimant contends that he did not

initially report his injury and he thought he was going

to be okay.  The claimant contends that he continued to

have difficulties in his lower back and neck and

therefore sought medical treatment on his own by going

to see a chiropractor.  After seeing a chiropractor some

time after May 17th, he reported it to his employer. 

The claimant contends that workers’ compensation sent

him for an evaluation and after the evaluation denied

the claim.  The claimant has been unable to work as a

result of his injury and is, therefore, entitled to

temporary total disability benefits for a period of time

yet to be determined.  The claimant contends that the

claim has been controverted in its entirety, and he is

entitled to a controverted attorney’s fee on all

benefits awarded.  The claimant reserves all other

issues.”  

The parties stipulated that the respondents “have

controverted this claim in its entirety.”  The

respondents contended that the claimant “contends he
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sustained a compensable injury to his neck and back when

he fell in the freezer at the Fayetteville Sam’s Club on

or about April 22, 2016.  The claimant sought

chiropractic treatment on his own and did not report

this claim until approximately May 28, 2016.  The

respondents deny that the claimant had a slip and fall

on their premises.  In the alternative the respondents

contend that there are no measurable and objective

findings to support the definition of a compensable

injury.  In the event that the Commission should

determine that the claimant sustained a compensable

injury, which is denied, the respondents contend that

the claimant is not entitled to any benefits until after

he reported the injury on May 28, 2016.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a
compensable injury to his back and neck on
April 22, 2016. 
2.  Whether the claimant is entitled to
medical benefits.  
3.  Whether the claimant is entitled to
temporary total disability benefits.
4.  Attorney’s fees.  

After a hearing, an administrative law judge filed

an opinion on March 3, 2017.  The administrative law

judge essentially found that the claimant proved he
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sustained compensable injuries to his neck and back. 

The administrative law judge awarded medical treatment

and temporary total disability benefits.  The

respondents appeal to the Full Commission.

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(I) An accidental injury causing internal
or external physical harm to the body ...
arising out of and in the course of
employment and which requires medical
services or results in disability or death.
An injury is “accidental” only if it is
caused by a specific incident and is
identifiable by time and place of
occurrence[.]  

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).  

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing
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force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).

In the present matter, the administrative law judge

found that the claimant proved he sustained compensable

injuries to his neck and back.  The Full Commission does

not affirm this finding.  In workers’ compensation

cases, the Commission functions as the trier of fact. 

Blevins v. Safeway Stores, 25 Ark. App. 297, 757 S.W.2d

569 (1988).  The determination of the credibility and

weight to be given a witness’s testimony is within the

sole province of the Commission.  Murphy v. Forsgren,

Inc., 99 Ark. App. 223, 258 S.W.3d 794 (2007).  The

Commission is not required to believe the testimony of

the claimant or any other witness but may accept and

translate into findings of fact only those portions of

the testimony it deems worthy of belief.  Farmers Co-op

v. Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002).  The

Full Commission has the duty to decide the case de novo

and we are not bound by the characterization of evidence

adopted by the administrative law judge.  Tyson Foods,

Inc. v. Watkins, 37 Ark. App. 230, 792 S.W.2d 348

(1990).  

The Full Commission finds in the present matter
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that the claimant was not a credible witness.  The

evidence does not corroborate the claimant’s contention

that he sustained a compensable injury to his neck and

back on April 22, 2016.  The claimant testified that he

slipped and fell in a freezer that date.  As we have

discussed, however, there were no witnesses to the

alleged accidental injury and the claimant did not

report an incident to the respondents at that time.  The

record shows that the claimant did not seek medical

treatment until May 14, 2016.  The claimant did not

inform the initial medical provider that he had

sustained a work-related injury on April 22, 2016. 

Instead, the claimant informed the providers at Arkansas

Physical Health and Rehab on May 14, 2016 that he had

been suffering from low back pain “for approx 3 days

with no known cause [emphasis supplied].”  

The claimant also reported on May 14, 2016 that he

had been suffering from neck pain “for several days with

no known cause.  Pt denies trauma and radiation but

states he had a MVA approx 20 years ago and received tx

then for his injuries [emphasis supplied].”  When the

claimant began seeking medical treatment on May 14,

2016, the claimant did not assert that he had sustained
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an accidental injury to his neck and back on April 22,

2016.  The claimant to the contrary reported “no known

cause” for his condition and noted that he had been

involved in a motor vehicle accident 20 years earlier. 

The evidence before the Commission demonstrates that the

claimant was not a credible witness.  The Full

Commission recognizes the June 3, 2016 notation of J.

Daniel Nicholas, “The cause of this problem appears to

be related to work activities.”  Nevertheless, this

notation is entitled to minimal evidentiary weight,

because it was based on an inaccurate history provided

by the claimant.  

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that he

sustained a compensable injury.  The claimant did not

prove that he sustained an accidental injury causing

physical harm to his neck or back.  The claimant did not

prove that he sustained an accidental injury which arose

out of and in the course of employment, required medical

services, or resulted in disability.  The claimant did

not prove that he sustained an accidental injury which

was caused by a specific incident identifiable by time

and place of occurrence on April 22, 2016.  Nor did the
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claimant establish a compensable injury by medical

evidence supported by objective findings.  The reports

of spasm by Dr. Brock Johnson beginning May 14, 2016

were not causally related to the incident allegedly

occurring on April 22, 2016.  Nor were the findings on

the June 29, 2016 MRI causally related to the alleged

accident.  

Based on our de novo review of the entire record,

therefore, the Full Commission reverses the

administrative law judge’s finding that the claimant

proved he sustained compensable injuries to his neck and

back.  This claim is respectfully denied and dismissed.

IT IS SO ORDERED.      

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant did not prove he sustained a compensable

injury.
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FACTUAL & MEDICAL BACKGROUND

The claimant is 49 years old with a high

school education.  The claimant was employed by the

respondent-employer in the Fayetteville Sam’s Club

working in the café.  The claimant was also working a

second job at Dance Enhancement Entertainment.  On

April 22, 2016, the claimant entered the café freezer to

retrieve pizza ingredients and slipped and fell on a

sheet of ice on the freezer floor.  The claimant

sustained injuries to his neck and low back as a result

of the fall.  

The claimant did not report his fall when it

initially occurred because he was not in pain.  The

claimant testified that he began experiencing pain

approximately one week after he fell.  The claimant

reported the incident on May 28, 2016 by email to Daniel

Oldenettel and filed an incident report on June 1, 2016.

The claimant initially sought treatment from

Dr. Brock Johnson at Arkansas Physical Health and Rehab

on May 14, 2016.  Dr. Johnson performed adjustments and

took x-rays1 during this initial visit.  Dr. Johnson’s

notes reflect that the claimant denied that any trauma

1 X-ray reports were not contained within the record.
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had occurred but advised of a motor vehicle accident

that he was involved in approximately 20 years prior to

this incident.  Dr. Johnson’s notes from this visit also

reflect findings of “reduced motion at L5 and SI. 

Muscle spasms were revealed to a degree affecting C2-C3

and C6-C7".  In addition, Dr. Johnson noted that the

claimant had moderately severe low back spasms.

After the claimant reported the incident, the

respondent sent the claimant to Mr. Daniel Nicholas, PA-

C for evaluation.  Mr. Nicholas recommended six sessions

of physical therapy.  The claimant was not allowed the

recommended treatment; therefore, he continued treatment

on his own with Dr. Johnson.

The claimant saw Dr. Todd Simpson on June 21,

2016.  Dr. Simpson ordered an MRI of the claimant’s

lumbar spine which was performed on June 29, 2016.  The

Impression from this MRI was noted as:

1. Mild degenerative disc disease of
the lumbar spine with multilevel
facet degeneration.  There is up to
mild right neural foraminal
narrowing at L4-5. No significant
central canal stenosis at any level.
2. No evidence of compression
fracture.

After the respondent denied the claim, the

claimant was informed that he needed a full release in
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order to return to work.  The claimant’s last day of

work for the respondent was June 17, 2016.  The claimant

continued to work part time for Dance Enhance.

Two witnesses testified on behalf of the

respondents:  Justin Pfeifer, the Fresh Manager at the

Sam’s Club in Fayetteville, and Daniel Oldenettel, the

Asset Protection Manager at the Fayetteville Sam’s Club. 

Pfeifer testified that the claimant first informed him

of his work accident on June 1, 2016.  Pfeifer explained

what the claimant told him when he reported the accident

as follows:

Q. Okay. And what did he tell you
about this incident?

A. Mr. Collier, when I spoke with
him, he basically told me he wasn’t
sure why his back was hurting.  And
then, furthermore, after he went and
saw a doctor and realized it was
going to take some rehabilitation
and there was going to be some other
things involved, he then said that
he –- it must have been from the
fall in the freezer that he had.

Pfeifer also testified that he observed that

some days the claimant appeared to be having problems

physically doing his job.  Pfeifer stated regarding the

claimant, “[h]e always seemed to be hunched over” and

“[h]e would say he had some back pains”.  When
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questioned further on cross-examination, the following

exchange occurred:

Q. Okay. All right. So when you got
to work there in the middle of May,
you specifically witnessed him at
that time being hunched over and
when you asked him he was telling
you that his back was bothering him.

A.  Yes, sir.

Q.  Okay. You were concerned enough
about his physical condition to ask
him how he was doing?

A.  Well, I ask every single
associate how they are doing.

Q.  Okay.

A.  Except greeting.

Q.  But you physically observed him
being hunched over and that gave you
concern?

A.  Yes, sir.

In addition, Pfeifer testified that he had

personally observed ice in the freezer during the time

frame when the claimant fell and that he or someone else

would have to clean out the ice.

Oldenettel testified that the claimant

indicated to him that he felt like the fall was the

cause of his injury because it was the only hard fall

that he had suffered.  



COLLIER - G604001 19

OPINION

In order to prove a compensable injury as a

result of a specific incident which is identifiable by

time and place of occurrence, the claimant must

establish by a preponderance of the evidence: (1) an

injury arising out of and in the course of employment;

(2) that the injury caused internal or external harm to

the body which required medical services or resulted in

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. § 11-9-

102(16), establishing the injury; and (4) that the

injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code

Ann. § 11-9-102(4)(A)(i)(Repl. 2002).  Should the

claimant fail to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of the claim, compensation must be

denied.  Mickel v. Engineering Speciality Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  

In the present matter, the claimant has

satisfied the requirements for establishing that he

suffered a compensable injury to his low back and neck. 

The claimant sustained an injury while performing
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employment services on April 22, 2016.  The claimant

provided credible testimony that he slipped on a patch

of ice in a freezer while performing employment

services.  The claimant sought medical treatment for his

neck and back injuries starting on May 14, 2016. 

According to the claimant, he had not experienced

problems with his back and neck prior to this incident.  

Additionally, there are objective findings of

an injury in the form of muscle spasms as documented in

Dr. Brock Johnson’s May 14, 2016 medical records.  It is

clear that muscle spasms can constitute objective

medical findings to support compensability.  See 

Continental Express, Inc. v. Freeman, 66 Ark. App. 102,

989 S.W.2d 538 (1999); University of Arkansas for

Medical Sciences v. Hart, 60 Ark. App. 13, 958 S.W.2d

546 (1997).  Muscle spasms detected by someone other

than a physician, such as a physical therapist, can be

sufficient as well, since this is a perception by

someone other than the claimant.  See Continental

Express, supra.

The majority did not find the claimant to be a

credible witness; however, the testimony of the other

witnesses support the claimant’s testimony.  Both of the
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respondents’ witnesses testified that the claimant

stated that his injuries were caused by a fall in the

freezer.  Also, Pfeifer verified that there were

occasions when there was ice in the freezer that had to

be cleaned out.  

Although the claimant did not initially

attribute his injuries to his fall at work, there were

no other accidents which could have caused these

injuries.  The injuries sustained from the automobile

accident that had occurred twenty years prior to this

work-related incident had resolved within a few months

and were not causing the claimant problems at the time

of these injuries.  Once the claimant recognized what

caused his injuries, he consistently attributed his

injuries to the April 22, 2016 work-related accident.  

Therefore, based on the aforementioned, I find

that the claimant’s neck and lower back injuries are

compensable injuries.

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


