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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G201810 
  
SAM CAROLAN, EMPLOYEE                            C L A IMANT

BOONEVILLE HUMAN DEVELOPMENT
CENTER, EMPLOYER                         R E S P O N DENT NO. 1

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER/TPA                    R E SPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED APRIL 26, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant appeared Pro Se.

Respondent No. 1 represented by the HONORABLE CHARLES H.
MCLEMORE, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed November 2, 1016.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties
at a pre-hearing conference conducted
on August 3, 2016 and contained in a pre-
hearing order filed that same date are hereby
accepted as fact.
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2. Claimant has failed to meet his burden of
proving by a preponderance of the evidence
that he is permanently totally disabled as a
result of his compensable injury.

3. Claimant, without reasonable cause, refused
to participate in job placement assistance.
Therefore, pursuant to A.C.A. §11-9-505(b)(3)
he is not entitled to permanent partial
disability benefits in excess of the
percentage of permanent physical impairment.

4. Claimant has failed to meet his burden of
proving by a preponderance of the evidence
that he is entitled to a change of physician
from Dr. Sewell to Glenda King, APRN.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the November 2, 1016

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion.  I believe the claimant

has established that he is entitled to permanent partial

disability benefits in excess of the percentage of

permanent physical impairment; thus, I dissent from the

majority’s finding in the contrary.  However, I am

constrained to concur that the claimant has not proven

by a preponderance of the evidence that he is entitled

to permanent total disability benefits and a change of

physician from Dr. Sewell to Glenda King, APRN. 

Factual & Medical Background

 The claimant graduated from high school,

after which he served as a member of the United States

Air Force.  In the Air Force, the claimant served as a
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fire fighter.  According to the claimant, all of his

previous jobs required physical labor.  In his position

with the respondent-employer, the claimant worked

providing residential care for developmentally delayed

and disabled individuals.  The claimant sustained an

admittedly compensable low back injury on February 24,

2012.

Following his work-related accident, the

claimant initially received treatment from Dr. Michael

Westbrook at the emergency room of Booneville Community

Hospital.  An MRI ordered during that visit showed

degenerative changes of the lower lumbar spine with no

disc herniation or significant canal stenosis at any

level.  Dr. Westbrook released the claimant to return to

work on April 11, 2012.

On April 7, 2014, the claimant received

permission to change physicians from Dr. Westbrook to

Dr. Anthony Capocelli.  The claimant’s first visit to

Dr. Capocelli was on May 20, 2014.  Dr. Capocelli

indicated in his records for that visit that the

claimant’s prior MRI scan revealed degenerative disc

changes at the L4-5 and L5-S1 levels with disc bulges

also noted.  Dr. Capocelli ordered a second MRI which

revealed:
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At the L4-5 level, there is a broad
disc bulging, without any high-grade
canal stenosis.  Suspicion for a
small right foraminal disc
herniation.  If symptomatic, this
might result in a right L4
radiculopathy. 

At the L5-S1 level, there is some
mild disc bulging, slightly
eccentric to the right, without
significant canal stenosis.

At least mild facet arthropathy at
L5-S1 level, greater on the left.

Dr. Capocelli recommended that the claimant

undergo epidural steroid injections and referred him to

Dr. Adam Sewell for pain management.  On September 15,

2014 Dr. Sewell recommended the use of a TENS unit and

back brace and prescribed medication for the claimant. 

The claimant saw Dr. Capocelli on November 4,

2014, at which time it was determined that he had

reached maximum medical improvement.  According to Dr.

Capocelli, the claimant was “disabled from his premorbid

work duty”.  An addendum to this record dated March 9,

2015, assigned the claimant an 8% impairment rating to

the body as a whole.

On October 23, 2015 the claimant underwent a

Functional Capacity Evaluation (hereinafter, “FCE”)

which revealed an unreliable result.  When asked about

the FCE, the claimant testified as follows:
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Q.  At this functional capacity
evaluation, do you believe that you
made a full and honest effort in
everything that you were asked to
perform that day?

A.  Absolutely.  I can’t help that
it is inconsistent.  My back is
inconsistent.  It would come in
waves when it starts getting
irritated.

The claimant also met with a vocational

rehabilitation counselor, Heather Taylor.  Taylor first

met with the claimant on December 10, 2015.  Based on

her meeting with the claimant, Taylor determined that

the claimant was a suitable candidate for short term re-

training at a local college or Vo-tech.  Taylor’s job

market research produced seven positions in the

sedentary, light, and medium categories.  

The claimant and Taylor met one additional

time on December 29, 2015 for the purpose of beginning

the job search process.  In a letter dated January 7,

2016, Taylor stated the following:

... Upon arrival at the meeting, Mr.
Carolan told me that if he had been
able to locate my contact
information (which I had provided to
him during our first meeting), he
would have called me to cancel our
meeting.

He advised that he had no plans to
make even an attempt at returning to
the workforce.  He kept telling me
repeatedly that he ‘can’t’ work and
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that he disagreed with his FCE being
ruled invalid and disagreed with Dr.
Capocelli’s opinion that he had
reached MMI and thus had been
released.

He also said that he has no
intention of filling out one single
job application, and that it would
be a waste of my time to even begin
the job search process.  I continued
to offer my assistance to him and
tried to persuade him to reconsider
and at least begin the process to
see how it would go; however, he
declined. 

... 

Mr. Carolan has declined job search
assistance, consequently my file
will be suspended until notified
otherwise.

When questioned at the hearing about his

meeting with Taylor, the claimant testified as follows:

Q.  Okay. Her [Taylor’s] initial
report here is on Page 29 of the
Respondent’s documentary exhibit. 
Did she talk to you at all about any
job opportunities, job potential for
you at that first visit?

A.  Not in depth or detail, no.  I
told her what my situation was.  I
have no way of getting to the
classes and back.  I have no money
for gas.  And I need some kind of
special chair in a place where I can
get off my feet on a regular basis
or I wouldn’t be able to do well. 
And she said she didn’t know
anything that would fit that and she
left it at that.
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Q.  Do you recall meeting her a
second time?

A.  That was the second time when we
discussed that.

Q.  Okay.  I am referring to Page 36
of Respondent’s documentary exhibit
and in her report she says she
mentioned a second time on December
29th of 2015, so last December. 
Does that sound correct?

A.  I honestly can’t remember –-

Q.  All right.

A.  –- what the dates were.

Q.  She writes in the report on her
second visit with you that you
indicated that you did not want to
pursue any kind of vocational
rehabilitation.

A.  I never said that.

Q.  Do you completely disagree with
her?

A.  I never said I didn’t want to do
that.  No, I did not.  I told her
what I would need to try to look for
[–-] for me to do something and she
said she didn’t know anything like
that.

Q.  We’ve talked about some
different type of training or
education for you, learning some
jobs [sic] skills, and I am not sure
I understand your answer.  Are you
really interested in pursuing some
kind of training?

A.  I will try, but again, I have
answered that.  I will try, but I
can’t promise I can do it because it
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has only been what, a couple of
hours, and I can’t even see straight
right now.

The claimant testified that his back won’t let

him work.  According to the claimant, “[i]t [his back]

will give or lock if I push it and it will give out real

fast.”

Opinion

A.C.A. §11-9-522(b)(1) states:

In considering claims for permanent
partial disability benefits in
excess of the employee’s percentage
of permanent physical impairment,
the Workers’ Compensation Commission
may take into account, in addition
to the percentage of permanent
physical impairment, such factors as
the employee’s age, education, work
experience, and other matters
reasonably expected to affect his or
her future earning capacity.

The wage-loss factor is the extent to which a

compensable injury has affected the claimant's ability

to earn a livelihood.  The Commission is charged with

the duty of determining disability.  Cross v. Crawford

County Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886

(1996).  In determining wage-loss disability, the

Commission may take into consideration the worker's age,

education, work experience, medical evidence and any

other matters which may reasonably be expected to affect

the worker's future earning power.  Such other matters
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are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors.  Glass v.

Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984); Curry v. Franklin Electric, 32 Ark. App. 168,

798 S.W.2d 130 (1990), 54 Ark. App. 130, 923 S.W.2d 886

(1996).  It is well established that a claimant’s prior

work history and education are factors to be considered

in determining eligibility for wage-loss benefits.  See

Glass v. Edens, supra.; City of Fayetteville v. Guess,

supra; and Curry v. Franklin Electric, supra.

The claimant is 48 years old and has a high

school education.  He has worked in construction; served

in the military as a fire fighter; worked in positions

as a general laborer, and served in a parental role as a

residential care technician for the respondent for 13

years.  The claimant testified that all his previous

work experience required physical labor.  The claimant’s

physician, Dr. Capocelli, opined that the claimant could

not return to his prior job duties at the respondent. 

The claimant testified that his desire was to work until

he reached his retirement and would be doing so, but for

his compensable injury.  Given these wage loss factors,

I find that the claimant has met his burden of
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establishing by a preponderance of the evidence that he

is entitled to wage loss disability benefits.

However, the majority found that the claimant

refused to participate in a program for job placement

assistance and that the refusal was without reasonable

cause; thus, the claimant was not entitled to wage-loss

disability benefits.  A.C.A. §11-9-505(b)(3) states:

The employee shall not be required
to enter any program of vocational
rehabilitation against his or her
consent; however, no employee who
waives rehabilitation or refuses to
participate in or cooperate for
reasonable cause with either an
offered program of rehabilitation or
job placement assistance shall be
entitled to permanent partial
disability benefits in excess of the
percentage of permanent physical
impairment established by objective
physical findings.

The Commission has the authority under this

statute to increase a disability rating when the

claimant has been assigned an anatomical-impairment

rating to the body as a whole, and the Commission can

find a claimant permanently disabled based upon wage-

loss factors.  Lee v. Alcoa Extrusion, Inc., 89 Ark.

App. 228, 201 S.W.3d 449 (2005).

The present case is analogous to Tucker v.

Cooper St. Auto., Inc., 2010 Ark. App. 7, 374 S.W.3d 44

(2010).  In Tucker the claimant had an 15% impairment
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rating.  The ALJ found that Tucker refused to

participate in job placement assistance without

reasonable cause, and thus he was not entitled to any

wage loss disability pursuant to A.C.A. §11-9-505(b)(3). 

The Commission reversed the decision and the claimant

was awarded an additional 20% wage loss by the

Commission.  In doing so, the Commission strictly

construed the statute and found that the ALJ erred as a

matter of law in denying Tucker’s claim for permanent

total disability benefits based on A.C.A. §11-9-

505(b)(3) because that provision cannot act as a bar to

a claim of permanent total disability.  The Commission

then addressed Tucker’s alternative claim for permanent

partial disability and found that there was no statutory

bar to a claim because Cooper Standard Automotive did

not prove that Tucker acted unreasonably in his lack of

cooperation with his job-placement counselor. 

Considering the relevant wage loss factors, the

Commission found that Tucker proved that he sustained 20

percent permanent wage-loss in excess of his 15 percent

permanent physical impairment.

The Court of Appeals affirmed the Commission’s

denial of Tucker’s claim for permanent total disability

benefits and reversed and remanded for the Commission to
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award a greater percentage of permanent partial wage-

loss benefits.  On appeal the respondents again argued

that the claimant failed to meet his burden of proving

entitlement to any wage loss because he did not act

reasonably in failing to take any action to seek or

obtain employment.  The claimant had offered testimony

that he had not worked for several years because of

sharp and constant pain related to his compensable back

injury.  He also testified that he is on daily

medication that makes him groggy or jittery.  Although

the vocational counselor provided Tucker with a list of

potential jobs, he testified that he did not apply for

any of them because he cannot stay on his feet and is

physically incapable.  Tucker stated that he does not

know of any job that he could perform for eight hours.  

Tucker underwent two FCEs which both placed

him in the light duty category of work.  The second FCE

was found to be unreliable.  

The Court of Appeals in Tucker stated:

It is undisputed that the vocational
counselor identified a list of jobs
and that Mr. Tucker made no effort
to pursue those jobs or any other
employment.  However, Mr. Tucker
thought it would serve no purpose to
apply for those jobs given his
inability to stand for extended
periods, the pain associated with is
compensable injury, and the effect
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of his pain medication.  Whether or
not Mr. Tucker was in fact capable
of performing any of these jobs, the
Commission did not find his lack of
cooperation unreasonable under these
circumstances, and we affirm that
finding as being supported by
substantial evidence.

Here, as in Tucker, the claimant was provided

a list of potential jobs that he did not apply for.  The

claimant’s stated reason for not pursuing employment and

rehabilitation services mirrored those of Tucker.  The

claimant testified that he is unable to sit for extended

periods, that his pain is significant and constant, and

that he takes medications that make him drowsy.  The

claimant also testified that he has not been able to

think of any job that he would be able to do.  Under the

circumstances in this case, I find that the claimant’s

refusal to cooperate with further vocational counseling

was not unreasonable.  Since the respondents have failed

to meet their burden of establishing the defense found

in A.C.A. §11-9-505(b)(3), I find that the claimant

should be awarded wage loss disability benefits.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

PHILIP A. HOOD, Commissioner


