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Decision of the Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondent appeals the opinion of an

administrative law judge filed on October 26, 2016, finding

that the claimant proved by a preponderance of the evidence

that he sustained a work-related, compensable right shoulder

injury in April of 2015, for which he was awarded medical

benefits and temporary total disability benefits beginning

April 8, 2015.

Our carefully conducted de novo review of this

claim in its entirety reveals that the claimant has failed

to prove that he sustained a compensable, gradual-onset
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right shoulder injury at any time during the course of his

employment with the respondent-employer.  Therefore, the

opinion of the administrative law judge is reversed and this

claim is dismissed.      

I. HISTORY

The claimant, a 54-year-old high school graduate, 

testified that he commenced employment with the respondent-

employer in 2002, and that he has held various positions

there since that time.  At the time of his alleged injury,

the claimant was a Maintenance Aide III.  The claimant

described his work duties in this capacity as follows:

During the summertime, we have []
asphalt crew and have a mowing crew, and
we have two lead men, one with the
asphalt, one with mowing. And my job
duties would be to make sure that the
machinery stayed running. If it went
down. We’d have to fix it. And then my
second job was to weedeat.

The claimant testified that his crew maintained

all of the main highways in Faulkner County, for an

estimated total of 360 miles.1  The claimant described a

typical work-day as follows:

Okay. When we start mowing, we get all

1 The claimant explained that maintenance of interstate
highways is contracted out.
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the machinery ready, fuel them up,
grease them up, get them ready to go.
Before we start, I’ll have the signs put
out. We put out signs. I’ve got to go
and put out the signs. And from that
point, I’ll go in front of them and I
start weed eating from mailbox to
culvert to mailbox to cross drains,
anything on that road on one side, I go
and I weedeat at like a five-foot area
around it. So the mowers had - - well, I
did that because I’ve - - I wanted to
help my crew out. And because I think  
- - I think a lot about my crew.

In short, the claimant stated that “[a]nything on

the road that we have to mow around, I got to weedeat it.”

The claimant testified that he operated a Pro

Stihl weedeater at the time of his alleged injury.  The

record demonstrates that this particular weedeater weighs

approximately twelve pounds.  When asked about the type of

“flora” he mowed, the claimant answered:

Well, you’re looking at three- to four-
foot brush that I’m weedeating along
culverts, could be 30-foot-wide
culverts, cross drains, and I’m going
down each side of it, over the top of
it, and that’s in and out with a truck
all day. I’m out in front and I’m - -
we’re driving, and I’m in and out,
getting the weedeater off the truck,
bringing it down, weedeating all that I
have to weedeat, putting it back on the
truck, getting back in and moving. It’s
a fast pace, it’s fast paced.

The claimant described his movement while
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weedeating as “[p]retty aggressive.”  The claimant 

elaborated as follows:

That’s side-to-side, and if you know the
banks, they’re, they’re offset, so
you’re not - - you’re not always
undulating, you’re not - - you’re not
straight, you’re always on the side, and
it’s not never - - never - - it’s pretty
- - it’s hard.

The claimant testified that the mowing season

typically begins in May and ends in November, or over a span

of approximately seven months.  The claimant testified that,

during that time, he worked four days per week, ten hours

per day, two to three of which were spent in his company

truck.  The claimant stated that he and his crew took thirty

minute lunch breaks with no other scheduled breaks in

between.  

When questioned about statements the claimant made

about “trying to stay ahead” of the mowers, the claimant

replied: “The 15-footer, sometimes the 15-footer would go

ahead of me, he would get in front of me because he’s just 

- - he’s mowing straight. My 5-footer and the sickle bar,

they’re all behind and they’re - - they’re catching

everything that the 15-footer don’t catch.”

The claimant contends that in October of 2014, he
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felt “a pain” while he was weedeating one morning.  The

claimant stated that “it [right shoulder pain] really hit

me” after lunch.  The claimant compared his shoulder pain to

a knife or a pointed stick sticking him.  The claimant

testified that eventually he could not lift his arm above

his shoulder without experiencing pain.  The claimant

testified that he told his co-workers, Bradley English and

Marlon Miller, about his symptoms, and he asked them to help

him weedeat the remainder of the of the day while he drove

the truck.  The claimant confessed that he failed to inform

his supervisors of his shoulder problems at that time. 

Rather, the claimant “talked to Barry after the following

winter, because we were right at the end of the mowing

season that year, and it was about to end, and so we ended

the mowing season, and I worked through the winter with it.” 

The claimant testified that his symptoms began again the

following summer, when he “first started up on the

weedeating crew.”  The claimant verified that he informed

his supervisor of his shoulder problems in May of 2015.

The record reveals that the claimant presented to

his primary care physician, Dr. Randall Bowlin, on January

19, 2015, complaining of deep, right shoulder pain.  Dr.
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Bowlin noted that the claimant’s pain “started three months

ago,” and that the claimant believed the “apparent

precipitating event” to be weedeating.  Dr. Bowlin noted

tenderness of the claimant’s lateral shoulder upon physical

examination.  Dr. Bowlin assessed the claimant with right

shoulder pain for which he prescribed prednisone and

physical therapy.  

Per referral by Dr. Bowlin, the claimant presented

to Dr. Robert F. McCarron with the Conway Orthopaedic clinic

on February 12, 2015.  The History of Present Illness

portion of Dr. McCarron’s clinic notes of that visit

reflects the following:

Dale presents to clinic today for right
shoulder pain. He states that two months
ago [or, approximately December of 2014]
he got a sharp pain that shot through
his shoulder, He states that he normally
sleeps on his right side, but now he is
unable to do so because of his constant
shoulder pain. He states that he has
been seeing Dr. Bowlin for this problem,
and was prescribed some medication that
is not helping. He uses a weed eater all
summer but is not an injury. He had a
Medrol Dosepak that did not help.

      
Dr. McCarron noted that the claimant had “good

muscle development of his right shoulder,” with weakness in

his rotator cuff and an “occupation that puts stress on his
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rotator cuff.”  X-rays taken at that time revealed mild

degenerative changes in the claimant’s right AC joint.  Dr.

McCarron referred the claimant for an MRI of his right

shoulder.  That study, which was conducted on February 23,

2015, revealed tears of the intraspinatus, which included a

“small full-thickness tear in the posterior fibers of the 

supraspinatus, and an undersurface rim-rent tear of the

anterior fibers of the supraspinatus.”  This study also

showed “relatively extensive” undersurface partial thickness

tearing of the infraspinatus without a full-thickness,

infraspinatus tear identified.  Changes of the humeral head

and the infraspinatus were said to be suggestive of internal

shoulder impingement.  Degenerative changes of the

acromioclavicular joint were noted, as well.

At the claimant’s March 5, 2015, follow-up

appointment, Dr. McCarron stated that the claimant’s MRI

showed “a.c. arthrosis as well as a small tear at the

posterior aspect of the supraspinatus.”  Dr. McCarron added

that there also appeared to be a partial tear of the

infraspinatus.  No atrophy or retraction was seen.  Of the

treatment options offered by Dr. McCarron, the claimant

chose surgery.  On May 5, 2015, Dr. McCarron noted that the
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claimant cancelled his pending shoulder surgery when his 

workers’ compensation claim was controverted.

On May 13, 2015, the claimant underwent a right

shoulder arthroscopy with debridement of a partial thickness

rotator cuff tear; debridement of an anterior labrum

degenerative tear; subacromial decompression; subacromial

bursectomy; coracoacromial ligament release, and; distal

clavicle resection.  The claimant continued to experience

right shoulder pain and weakness following this procedure.

An EMG/NCV study conducted on August 12, 2015, revealed

evidence of moderate right carpal tunnel syndrome and “mild,

acute” C5-C6 radiculopathy on the right.  No evidence of any

other focal nerve entrapment, brachial plexopathy,

generalized peripheral neuropathy, or myopathy in either

upper limb or the right lower limb was found.  

Thereafter, the claimant continued to report

worsening right upper extremity symptoms.  Noting that the

claimant had undergone prior cervical surgery, Dr. H. Scott

Smith ordered an MRI of the claimant’s cervical spine.  This

study revealed significant left-sided foraminal stenosis at

C4-5.  The claimant’s medical records show that he underwent

an anterior cervical fusion at C6-7 in 2000.  In 2008, the
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claimant underwent lumbar surgery for a herniated disc at

L1-2.  On November 4, 2015, the claimant underwent an

anterior cervical diskectomy and fusion at C4-5.  This

procedure reportedly relieved the claimant’s right upper

extremity symptoms.

The claimant testified that during their off

season, he primarily supervised others from his pick-up

truck as they mowed the “fence cut” on the outside

perimeters of interstate highways.  In addition, he and his

crew picked up trash and cut limbs.  The claimant testified

that in inclement weather, he spread sand and salt on

bridges using a salt truck.  

On cross-examination, the claimant confirmed that

he and his crew covered an average of eighteen miles of

highway per day.  The claimant further confirmed that he is

still employed by the respondent-employer, and that his

current duties are maintaining the tractors and driving an

equipment truck.  The claimant agreed that he has not been

restricted from weedeating.  The claimant testified that, in

addition to a weedeater, he uses a Kaisers blade two to

three times per day during the mowing season.

The testimony of Maintenance Aide II, Bradley
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English, corroborated the fact that the claimant’s primary

job during the mowing season in question was to weedeat

around signs, culverts, mailboxes, cross drains, etc., ahead

of the tractors.  English agreed with claimant’s counsel

that the claimant would get in and out of the truck and

weedeat about one hundred times per shift.  English

testified that members of the maintenance crew were allowed

breaks as needed, for example, if they got too hot.  English

recalled a day in mid-October of 2014 when the claimant

stated that his “shoulder was hurting” during their lunch

break.  English stated that he and other crew members

offered to help the claimant finish weedeating for the rest

of the day, but the claimant was stubborn, and, therefore,

not particularly receptive of their offers to assist. 

English testified that he primarily operated a

tractor equipped with a hydraulically-powered sickle at the

time of the claimant’s alleged shoulder injury.  English

explained that he would try to get as close to mailboxes,

culverts, and drains with his machinery as he could in order

to reduce the amount of area that had to be manually

weedeated.  According to English, his equipment was

specifically designed to reach hard places.
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Having weedeated from time to time, English

estimated that it normally takes weedeater operators five

minutes of continuous weedeating to mow around signs, etc.,

depending on the “slope where you’re working, the density of

the vegetation, if it’s muddy or dry...”.  English testified

that, during the time in question, he would sometimes

operate the weedeater for a week at a time. 

Witness for the respondent, Barry Clark, stated

that he is an Area Maintenance Supervisor for the Arkansas

Highway Department.  Clark confirmed that he was the

claimant’s supervisor at the time of his alleged injury, and

that he had once held the claimant’s position.  Clark

confirmed that weedeating is only part of the Maintenance

III supervisor’s job.  According to Clark, the Maintenance

III’s other duties include moving signs ahead of the crew,

supervising the crew, checking on and repairing equipment,

etc.  Clark testified that the amount of time an employee

weedeats depends on several factors, i.e., whether the crew

is working in a rural or urban area.  Clark further

testified that the amount of time spent per day weedeating

varies from an hour to three hours per shift.  Because the

crew is constantly moving forward, Clark stated that the
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person operating the weedeater can never stray too far from

his truck.  Therefore, the act of weedeating in a certain

area is normally short in duration. 

Clark vaguely recalled the claimant telling him

that “he was having a problem with his shoulder” in October

of 2014.  Clark confirmed that the claimant told him that he

was going to “just wait and see if it got any worse” before

treating it as an injury.  Clark testified that he did not

observe the claimant having shoulder problems during the

2014/2015 winter season.  Clark agreed that he assisted the

claimant in filling out a report of injury on March 12,

2015.     

II. Adjudication

A. Compensability

The burden of proof rests upon the claimant to

prove the compensability of his claim.  Ringier America v.

Combs, 41 Ark. App. 47, 849 S.W.2d 1 (1993).  There is no

presumption that a claim is compensable, that the claimant's

injury is job-related or that a claimant is entitled to

benefits.  Crouch Funeral Home v. Crouch, 262 Ark. App. 417,

557 S.W.2d 392 (1977); O.K. Processing, Inc. v. Servold, 265

Ark. 352, 578 S.W.2d 224 (1979).  
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Act 796 recognizes certain specified exceptions to

the general limitation of compensable injuries to those

injuries which are caused by a specific incident and which

are identifiable by time and place of occurrence.  These

exceptions are set forth in Ark. Code Ann. § 11-9-

102(4)(A)(ii) through § 11-9-102(4)(A)(vi)(Repl. 2002), and

are commonly known as gradual-onset injuries. 

With regard to gradual onset injuries other than

carpal tunnel syndrome, the Court has given the Commission

some guidance in analyzing rapid repetitive claims, such as

the one claimed here.  The standard set out in Malone v.

Texarkana Pub. Schs., 333 Ark. 343, 969 S.W.2d 644 (1988),

for analyzing whether an injury is caused by rapid

repetitive motion, is a two-pronged test: (1) the tasks must

be repetitive, and (2) the repetitive motion must be rapid.

As a threshold issue, the tasks must be repetitive, or the

rapidity element is not reached.  Westside High School v.

Patterson, 79 Ark. App. 281, 86 S.W.3d 412 (2002). 

Arguably, even repetitive tasks and rapid work, standing

alone, do not satisfy the definition; the repetitive tasks

must be completed rapidly.  Westside High School, supra. 

The issue of whether an injury meets the rapid
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repetitive motion requirement will ordinarily be a question

of fact, not one of law.  Although a question of fact, the

Commission must apply the appropriate law to the evidence to

reach a conclusion.  Westside High School, supra; Malone,

supra.  The Arkansas Supreme Court in Malone, supra,

explained that because the legislature had not established

guidelines necessary to the determination of what

constitutes “rapid and repetitive motion”, that

determination is made on a case-by-case basis.  In Baysinger

v. Air Systems, Inc., 55 Ark. 174, 934 S.W.2d 230 (1996),

the Court held that multiple tasks may be considered

together in determining whether the repetitive requirement

has been met.  

In determining whether a worker’s injury was the

result of repetitive and rapid motion, the appellate courts

have required some showing of how rapidly the repetitive

actions were performed.  See, Hapney v. Rheem Mfg. Co., 342

Ark. 11, 26 S.W.3d 777 (2000)(Commission's denial of

benefits reversed where movements repeated every twenty

seconds); see also, High Capacity Prods. v. Moore, 61 Ark.

App. 1, 962 S.W.2d 831 (1998)(movements repeated every

fifteen seconds found to be sufficiently "rapid").
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In Kildow v. Baldwin Piano and Organ, 58 Ark. App.

194, 948 S.W.2d 100 (1997), the Court held that the ordinary

meaning of rapid means swift or quick.  In Lay v. United

Parcel Service, 58 Ark. App. 35, 944 S.W.2d 867 (1997), the

Court of Appeals declined to find work duties satisfied the

definition of rapid repetitive motion when the duties or

tasks were separated by periods of several minutes or more.

In Pulaski County Special School District and Risk

Management Resources v. Stewart, 2010 Ark. App. 487, 375

S.W.3d 758 (2010), the Court of Appeals reversed and

remanded the claim to the Full Commission for a finding

consistent with its determination that the claimant failed

to prove that she sustained a compensable gradual-onset

shoulder injury as a result of driving a school bus.  More

specifically, the Stewart court stated that there were only

two descriptions presented about the motions of Stewart’s

bus driver job: one being testimony that she opened and

closed a difficult-to-operate bus driver door ten times

every two hours (or, once every twelve minutes), and two,

that there were mechanical problems with the steering of the

bus.  In reversing the Full Commission, the court stated:

While the evidence of Stewart opening
and closing the bus door touches on the
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repetitive nature of her job, there was
no evidence about the time interval
between each event. Likewise, the
evidence fails to establish the rapidity
requirement. There [] no testimony about
how quickly or slowly Stewart actually
operated the door handle during each
event. As for the steering problems on
the bus, there was no testimony from any
witnesses about how often the bus pulled
to the side, how it affected her right
shoulder, what motion her shoulder
enaged in when the bus pulled to the
side, or how rapid or repretitive that
motion was. Therefore, we hold that
there is a lack of substantial evidence
supporting the Commission’s opinion that
Stewart’s job duties were rapid and
repetitive.

In contrast to Pulaski County Special School

District and Risk Management Resources v. Stewart, supra,

the court in Moody v. Addison Shoe Co., 104 Ark. App. 27,

289 S.W.3d 215 (2008), the court found that the claimant’s

work activities satisfied the rapidity element of a

compensable, gradual-onset injury.  In so finding, the Moody

court noted that Moody’s movements - completing the assembly

of a shoe every twelve to fourteen seconds - “were faster

than the movements found to be sufficiently rapid in Hapney

and Moore.”  See, Hapney v. Rheem Mfg. Co., supra, and High
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Capacity Prods. v. Moore See, supra.2 

In the present claim, the claimant contends that

he sustained a gradual-onset shoulder injury as a result of

weedeating.  While, arguably, the task of weedeating is, to

some degree, repetitive, the claimant failed to prove that

his performing this task was repetitive as required by our

statutory provisions for establishing a gradual-onset

injury.  More specifically, the claimant testified that,

during the mowing season (or, roughly from May to November),

he was required to conduct various work-related duties in

his position as Maintenance Aide III.  These duties, as

verified by Mr. Clark, included inspecting and maintaining

equipment, driving ahead of his crew to place signs along

the highway, supervising the work of his subordinates, and

weedeating.  The claimant admitted that weedeating was

secondary to his other activities.  Moreover, the claimant

testified that much of his time was spent getting in and out

2

The Stewart court rejected Addison Shoe Company’s
alternative argument that substantial evidence supported
the Commission’s conclusion that Moody failed to prove that
her shoulder injury arose out of and in the course of her
employment because, in adopting the administrative law
judge opinion, the Commission did not base its denial of
benefits on Moody’s failure to prove that her injury was
work-related. Thus, the court could not affirm on that
basis.  
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of his truck and driving as his crew moved forward. 

Notwithstanding that Mr. English testified on the

claimant’s behalf that the claimant got in and out of his

truck and weedeated approximately one hundred times per

shift, English further testified that his primary duty was

to operate a blade tractor.  Based upon English’s

description of his own work activities, he could not have

constantly observed the claimant’s work-related activities. 

Therefore, English’s testimony concerning the number of

times the claimant got in and out of his truck and weedeated

per day is, at best, a guess, unverifiable by the factual

evidence of record.  Moreover, English admitted that he

sometimes weedeated for as much as a week at a time during

the time in question.  

While arguably an integral part of the claimant’s

work-related activities at certain times of the year, the

record demonstrates that weedeating was neither the

claimant’s sole or primary responsibility, nor was the

claimant required to perform this activity on a constant

basis.  Therefore, the claimant has failed to prove that the

claimant’s act of weedeating was repetitive for purposes of

this claim.
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Even if the claimant had proved that weedeating

was repetitive for purposes of this claim - a finding we do

not make - the claimant has presented absolutely no evidence

whatsoever that this activity was rapid.  Rather, the

preponderance of the evidence, to include witness testimony,

demonstrates that the speed at which the claimant weedeated

depended on several factors, to include the terrain over

which he weedeated, the type of vegetation he weedeated, and

the obstacles around which the claimant weedeated.  

Moreover, common sense dictates that, unlike an

activity on an automated assembly line whereby the employee

has no control over production speed, the claimant was at

all times in control of his weedeater, and, thus, controlled

the speed at which he performed this activity.  Furthermore,

although the claimant testified that he was in and out of

his truck all day in order to weedeat, the very nature of

his work activities demonstrates that, unless the claimant

had kept an actual log of his daily activities, there is no

way to verify how many times he got in and out of his truck

on any given day to weedeat, how quickly he got in and out

of his truck, or what intervening events interrupted this

activity.  Finding that this claim is most analogous to
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Pulaski County Special School District and Risk Management

Resources v. Stewart, supra, we further find that the

claimant has failed to present sufficient evidence as to how

rapidly he performed each of these work-related activities. 

Therefore, the claimant has failed to prove that the act of

getting in and out of his truck to weedeat, or that the

actual act of weedeating constituted rapid movement.

Based upon the above and foregoing, the claimant

has failed to prove that the activity of weedeating was

rapid and repetitive.  Thus, the claimant has failed to

prove all of the elements necessary to prove that he

sustained a gradual-onset injury as a result of his work-

activities for the respondent-employer.  Therefore, the

opinion of the administrative law judge is hereby reversed

and this claim is dismissed.        

IT IS SO ORDERED.

                                    
           SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents
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DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that the

claimant failed to prove all of the elements necessary to

prove that he sustained a gradual-onset injury as a result

of his work activities for the respondent-employer.

The claimant worked as a Maintenance Aide II for

the respondent-employer.  The claimant sustained an injury

to his right shoulder from rapid, repetitive motion.  The

claimant’s job was to perform trimming along the right-of-

way in front of the mowers.  The claimant was also placed in

charge over a highway maintenance crew.

Arkansas Code Annotated §11-9-102(4)(A)(ii)(a)

defines compensable injury as: 

(ii) An injury causing internal or
external physical harm to the body and
arising out of and in the course of
employment if it is not caused by a
specific incident and is identifiable by
time and place of occurrence, if the
injury is :

(a) Caused by rapid repetitive
motion.

In addition to rapid repetitive motion, a claimant

seeking workers’ compensation benefits for a gradual-onset

injury must prove that: (1) the injury arose out of and in
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the course of his employment; (2) the injury caused internal

or external physical harm to the body that required medical

services or resulted in disability or death; and (3) the

injury was the major cause of the disability or need for

treatment.  A.C.A. §11-9-102(4)(A)(ii) & (E)(ii) (Repl.

2012).  In Malone v. Texarkana Public Schools, 333 Ark. 343,

969 S.W.2d 644 (1998), the Arkansas Supreme Court held that

there is a two-part test for determining whether an injury

is caused by rapid repetitive motion: (1) the tasks must be

repetitive, and (2) the repetitive motion must be rapid.  If

the first element is not met, the second is not reached. 

Id; Westside High School v. Patterson, 79 Ark. App. 281, 86

S.W.3d 412 (2002).  Moreover, “even repetitive tasks and

rapid work, standing alone, do not satisfy the definition. 

The repetitive tasks must be completed rapidly.”  Malone,

supra.

To perform his job duties during the 2014 mowing

season, the claimant used a Stihl Model FS85 weedeater that

he estimated weighs 12 to 15 pounds.  Eight hours per day,

four days per week, the claimant repeatedly advanced the

truck, got out, and trimmed around objects such as

mailboxes, road signs, and culverts.  The claimant also used
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the weedeater to mow cross drains.  The claimant testified

that he performed his trimming duties in an aggressive back

and forth manner.  The claimant explained that he operated

the weedeater back and forth in a sweeping motion. 

According to the claimant, trimming on the maintenance crew

entailed much more effort than that required of someone

mowing a residential lawn because he was mowing wide areas

and he was dealing with tall brush and weeds, including

briars and dead grass that was tougher to cut.  The claimant

testified that the crew averaged mowing 18 miles of highway

per day.  

The mowing crew worked 10 hours per day four days

per week.  Approximately 2 hours per day were spent

commuting to the work location, the crew took a 30 minute

lunch break, and rest and bathroom breaks were taken as

needed.  Additionally, the claimant’s trimming duties were

interrupted three times per day to re-fuel the weedeater and

twice a day to re-spool the cutting line.  The claimant

spent the remainder of the work day placing signs, advancing

the truck, and trimming.  The claimant worked rapidly

throughout the day in an effort to stay ahead of the four

tractors that were mowing.  
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Bradley English, the claimant’s co-worker, also

testified about the tasks associated with this position. 

English testified that during the course of trimming for

eight hours of the day, the claimant had to stop and trim at

least 100 times.  This averages out to over 12 times per

hour or once every five minutes.  Additionally, English (who

stated that he is 20 years younger than the claimant)

testified that performing the task of trimming for a full

day left his shoulders sore.  English explained that each

time the claimant stopped to trim, he was required to take

the weedeater on and off a rack located on the outside of

the truck.  According to English, it was this part of the

job that bothered his shoulders the most when substituting

in this position.

The claimant testified that while operating the

weedeater in October 2014, he felt pain in his right

shoulder and had to stop trimming.  The claimant had an

objective finding of a right shoulder injury in the form of

a torn rotator cuff, which was diagnosed by an MRI and

surgery.  The evidence established that the injury arose out

of and in the course of his employment on the mowing crew. 

The claimant also proved that the injury caused internal or
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external harm to this body that required medical services,

i.e., surgery performed by Dr. Scott Smith.  

In addition, the claimant has shown that the

injury was the major cause of the disability or need for

treatment.  Although the claimant presented with bilateral

shoulder pain in 2011 and 2012, there was no evidence

presented that he had a torn right rotator cuff at that

time.  The fact that the claimant continued to trim for more

than two years after the 2011 complaints supports that he

did not have a torn rotator cuff.  Both English and Barry

Clark (the claimant’s former supervisor) confirmed that the

claimant reported having shoulder problems in October 2014. 

Unlike when the claimant had prior shoulder complaints,

after reporting this problem in 2014, the claimant was

unable to continue trimming for the remainder of the mowing

season.  

I find that the claimant’s trimming duty required

rapid repetitive motion.  The process of taking the

weedeater on and off the truck rack and using it to cut

vegetation was repetitive.  Additionally, these activities

were performed rapidly.  The claimant testified that his

goal when trimming was to stay ahead of the tractors,
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preparing the way for them.  In order to do this, the

claimant had to rapidly trim around the areas the tractors

could not reach and keep moving forward.

For the foregoing reasons, I must dissent from the

majority opinion.

                              
  PHILIP A. HOOD, Commissioner

                      


