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Claimant represented by the HONORABLE ANDY L. CALDWELL,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE ROBERT H.
MONTGOMERY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed March 1, 2017.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the parties are
hereby accepted as fact.

3. The claimant has failed to prove, by a
preponderance of the credible evidence, that
she is entitled to additional compensation
pursuant to Ark. Code Ann.
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§11-9-505(a).

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant failed to prove by a preponderance of the

credible evidence that she is entitled to additional

compensation pursuant to A.C.A. §11-9-505(a).

Factual and Medical Background

The claimant worked for the respondent-

employer as a correctional officer for twelve years.  On

February 28, 2015, the claimant sustained admittedly

compensable injuries to her knees and back when she fell

while walking up a flight of stairs.  The claimant was

first seen at Helena Regional Medical Center on the date

of the accident.  The claimant was initially diagnosed

with back sprain and multiple contusions.

The claimant was seen at Webber Family

Practice and given a work excuse for March 16, 2015

through March 25, 2015.  The excuse indicated that the

claimant could return to work without restrictions.  An

essential job function form completed by Dr. Webber on

March 16, 2015 indicated that the claimant was unable to

sit for prolonged periods of time at the control booth

or tower when assigned; conduct pat searches and detect
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objects by touch; drive a vehicle in a safe manner;

observe and accurately count the action of inmates and

others; and write legible reports and present oral

reports as requested. 

An MRI of the claimant’s lumbar spine taken on

May 6, 2015 did not reveal any gross lumbar spine

abnormality.  An MRI of the claimant’s left knee showed

mild tricompartmental degenerative changes.  An MRI of

the claimant’s right knee revealed degenerative signal

within both the medial and lateral menisci and it was

indicated that they could not completely exclude a tear

of the posterior horn of the lateral meniscus.

On June 3, 2015, Dr. Jared Seale reviewed the

claimant’s lumbar spine MRI.  According to Seale, there

were no objective signs of injury shown on the MRI.  Dr.

Seale released the claimant at maximum medical

improvement with 0% impairment rating on August 19,

2015.

The claimant also received treatment from Dr.

Eric Gordon who treated her knees with an injection and

prescribed physical therapy.  Dr. Gordon released the

claimant at maximum medical improvement with 0%

impairment rating on September 1, 2015.
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The claimant was terminated on June 5, 2015

but continued to receive temporary total disability

benefits until September 1, 2015.

Opinion

Arkansas Code Annotated Section 11-9-505(a)(1)

provides that:

Any employer who without reasonable
cause refuses to return an employee
who is injured in the course of
employment to work, where suitable
employment is available within the
employee’s physical and mental
limitations, upon order of the
commission, and in addition to other
benefits, shall be liable to 
pay to the employee the difference
between benefits received and the
average weekly wages lost during the
period of refusal, for a period not
exceeding one (1) year.

The Arkansas Court of Appeals has made it

clear in Torrey v. City of Fort Smith, 55 Ark. App. 226,

934 S.W.2d 237 (1996) (hereinafter, “Torrey”) and

several subsequent opinions that there are four

requirements to be satisfied for a claimant to receive

benefits pursuant to A.C.A. 11-9-505. The employee must

prove by a preponderance of the evidence that she has

sustained a compensable injury; that suitable employment

which is within her physical and mental limitations is
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available with the employer; that the employer refused

to return her to work; and that the employer’s refusal

to return her to work is without reasonable cause. 

In reviewing the facts of this case, I believe

that the claimant has satisfied the Torrey factors.  The

claimant sustained a compensable injury.  The claimant

has been released to full duty without restrictions and

without an impairment rating; thus, the claimant can

return to her previous duties.  Additionally, it is

undisputed that the claimant was terminated while she

was on light duty and the respondent has failed to

return her to work even after she was released to full

duty.  

Regarding the final factor, whether the

respondent-employer had reasonable cause to refuse to

return the claimant to work, I find that they did not. 

The respondent-employer indicated that it did not return

the claimant to work because she voluntarily resigned

from her position.  Russell Barker, an employee who was

responsible for administrating workers’ compensation for

the respondent-employer, testified on behalf of the

respondent.  Barker offered the following testimony:

Q.  So in Ms. Burke’s particular
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case, Russell, can you recall did
you have –- can you recall having
any discussions or communications
with Kimyata Randall about Ms.
Burke?

A.  Yes, I did.

Q.  Can you briefly tell us what you
can recall about that, please?

A.  I want to say it was in the
summer of ‘15.  Kimyata contacted me
indicating that, you know, Ms. Burke
had exhausted all of her family
medical leave and had exhausted all
of her time, could they proceed
with, you know, termination.  Then I
said, “Well, where does she stand as
far as her essential job function?”
and she said, “Well, I’ll get one to
her and complete an essential job
function.”  Because the essential
job function at the bottom of the
page has a line item on it
indicating if that disability is
permanent or temporary.

Q.  And just so we’re clear, the
essential job function that you’re
referring to now, is that an actual
form like a document?

A.  Yes, it’s a form that has to be
completed by the physician.

Q.  Okay.  And that form to be
completed by a physician, how does
that then aid you and ADC as far as
that employee is concerned?

A.  Okay.  If it’s deemed that that
person is permanently disabled, then
we’ll do what we call a ADA
placement.  If it’s temporary, then
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we’ll just wait it out until that
employee can, you know, is capable
of, you know, is able to return to
work.

...

Q.  Now in Ms. Burke’s case, do you
happen to know one way or the other
did ADC ever receive such an
essential job function form by her
physician?

A.  No, we did not receive one.

Kimyata Randall also testified at the hearing. 

Randall indicated that when she requested the essential

job functions form from the claimant, the claimant

stated that she was not going to return the form and

that she was not returning to work so they could go

ahead and terminate her. 

Despite Barker stating that he had never seen

anyone quit in this manner, he did not personally follow

up with the claimant.  The claimant offered testimony

that she never told anyone that she was not returning to

work at the ADC.  

I find the testimony of the claimant to be

credible.  The claimant testified that she loved her job

and had worked in security the entire twelve years of

her employment with the respondent-employer.  The
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claimant testified that she asked to be placed in

another position outside of security but was never

offered any type of work outside of her normal job

duties.  She also testified that she did not indicate

that she was not returning to her position. 

The Full Commission considered this issue

recently in Jennings v. Department of Correction, AWCC

#G504734.  In Jennings, the claimant was terminated

while she remained in her healing period for missing too

many days from work.  After being released to return to

work, the employer refused to reinstate Jennings to her

previous position.  In Jennings, the Commission found

that, in accordance with Torrey, supra, the respondents’

refusal to return the claimant to work was without

reasonable cause.  The employer’s stated reason for

terminating the claimant was that she was a probationary

employee who did not have the “umbrella of job

protection” in accordance with the Family Medical and

Leave Act.  In finding that the claimant was entitled to

benefits under Section 505 (a)(1), the Commission

stated, “the Court has determined that an employer is

not allowed to implement a policy which circumvents the

employer’s obligations pursuant to §11-9-505(a)(1).  See
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Allen v. International Paper Co., 89 Ark. App. 266, 202

S.W.3d 20 (2005).”

The present case is analogous to the Jennings

case.  The claimant herein was terminated once her FMLA

leave was exhausted while she remained in her healing

period.  She too received a letter indicating that the

“umbrella of job protection” was not covering her

because she had exhausted her 12 weeks of leave granted

under the Family Medical and Leave Act.  The respondent-

employer has refused to reinstate the claimant to her

previous position.  As in Jennings, the respondent-

employer should not be allowed to implement a policy

which circumvents its obligation under §11-9-505(a)(1).  

Therefore, since the Torrey factors have been

satisfied, the claimant is entitled to benefits under

A.C.A. §11-9-505.  For the aforementioned reasons, I

would award the claimant benefits pursuant to A.C.A.

§11-9-505(a)(1).  

For the foregoing reasons, I must dissent from

the majority opinion.

                              
     PHILIP A. HOOD, Commissioner


