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the HONORABLE BRETT McDANIEL, Attorneys at Law,
Jonesboro, Arkansas.

Respondents represented by the HONORABLE MICHAEL RYBURN
and the HONORABLE JASON RYBURN, Attorneys at Law, Little
Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 28, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employment relationship existed at all
times pertinent, to include June 20, 2013,
when the claimant sustained compensable
injuries as a result of a motor vehicle
accident.
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3. On June 20, 2013, the claimant earned an
average weekly wage of $829.00, generating
weekly compensation benefit rates of
$553.00/$415.00, for temporary total/permanent
partial disability.

4. The claimant was paid appropriate indemnity
benefits, to include temporary partial
disability benefits, through December 31,
2015.

5. Subsequent to December 31, 2015, the claimant
refused continued employment suitable to his
capacity which was available at and offered by
respondent-employer without justification, and
pursuant too Ark. Code Ann. §11-9-526, is not
entitled to temporary total or temporary
partial disability benefits.

6. The claimant has not reached the end of his
healing period as a result of the compensable
injuries sustained in the June 20, 2013, motor
vehicle accident.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and
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conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

although the claimant remained within his healing

period, the respondent-employer had offered suitable

employment within the claimant’s capacity which he

unjustifiably refused; thus, the claimant was not

entitled to additional temporary total or temporary

partial disability benefits.

The claimant sustained a compensable injury to

his head and neck on June 20, 2013.  The issue in this

claim is whether the claimant is entitled to additional

temporary disability benefits. 
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Factual Background

The claimant worked for the respondent-

employer as a salesperson selling farm machinery.  The

claimant testified that to make a sell he had to know

what their advantage was over the competition, know

their price points, and know what programs were

available for the customers.  According to the claimant,

building and maintaining client relationships was also

critical.  The claimant also indicated that it was

almost required that he demonstrate the equipment to

sell it.

The claimant was involved in an automobile

accident and as a result suffered a concussion and a

herniated disc in his neck.  The claimant testified that

the pain from his neck radiates into his shoulders. 

When asked to talk about his neck pain, the claimant

testified, “It’s just a constant burning.”  The claimant

also indicated that the neck pain is constant and occurs

every day of the week.  The claimant indicated that the

treatment he receives provides him with only temporary

relief.

When asked what triggers his neck pain the

claimant testified:
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Sitting in one position for an
extended period of time.  I really
don’t know a whole lot that does –-
I mean, if I sleep wrong.  I have to
sleep with a towel roll under my
head.  I can’t sleep with –- I can’t
take any pressure on my head to
sleep.  I have to have that towel
roll under there where my head is
not even touching the bed.

The claimant also testified that riding in a

car is “horrible”.  The claimant stated, “Just it feels,

like the bumps out here on the bypass, it feels like

you’re on a gravel road.  Every time you hit one of

those, it’s just such an impact it feels like.”

When asked about his headaches, the claimant

stated, “...any activity will cause a headache.”  The

claimant testified further, “[s]ometimes I have to go to

the ER because –- I mean, I’ve got auto-injections for

it along with the pill medications, but sometimes

they’ve even gave me prescription Toradol now, but still

sometimes I don’t have enough to take care of that

pain.”  The claimant stated that he has headaches across

the frontal lobe or the base of the skull five out of

seven days.  The claimant’s headaches sometimes lasted

all day but the time is usually shortened if he takes

his medication and lays down once he feels a headache

“coming on”. 
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The claimant’s headaches are triggered by the

motion of riding in a car or driving.  Also,

concentration, focusing, or deep conversation can

trigger a headache.  Staring at a computer screen causes

the claimant to have a headache and to become nauseated. 

Once the claimant has a headache, he gets dizzy and

nauseated.  Also, the claimant testified that the more

he hurts, the more irritable he is.  Additionally, the

claimant has problems focusing because of the amount of

medication he takes.  The claimant blacked out on one

occasion and has problems with his short-term memory.

The claimant testified that his psychologist,

Dr. Doyle, diagnosed him with PTSD.  The PTSD was caused

by the trauma he had been through in the accident.  When

asked about the symptoms that result from the PTSD, the

claimant stated:

I’m just depressed and don’t want to
be around people.  You know, I used
to be –- of course, I was in sales
and I was a people person and there
was no such thing as a stranger. ... 
Well, it’s been three years and I’ve
not took [sic] my wife to a movie
since.  I just don’t want to be
around crowds of people.  If I do go
shopping with her, I stay in the
vehicle.  I just have no desire to
be around groups or anyone, not just
groups of people.  Even mine and her
quality or time together is not the



Brown-G305065 7

same as what it was. ...

The claimant also testified that his

depression has increased with the PTSD.  

According to the claimant, at the time of the

hearing, he was still treating for his injuries.  The

claimant was seeing Dr. Silzer and Dr. Murrell.  The

claimant testified that Dr. Murrell was recommending an

injection at the C7-T1 level and injecting toward the

C4-C5.  The next step will be surgery if the injections

do not provide relief.  The claimant stated that he

would be willing to have the surgery if it was

indicated.

The claimant offered testimony regarding his

work restrictions, as follows, “[t]hey put me on four

hours a day.  First I was off work and I asked them if I

could go back to work. ...”  The claimant indicated that

he first returned to work sometime in October of 2013. 

The claimant testified further:

Q Okay. And then you said that
you were put on –- when you
were allowed to return to work
it was four hours?

A Four hours a day, and then I
tried that for a while and
wasn’t making the four hours
sometimes, was missing some
days, you know.  I would try to
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do too much, you know, get my
four hours in one day and would
have a bad night, sleepless
night, take a lot of
medication, whatever the case
may be.  Sometimes wasn’t even
going to sleep until almost
time to go to work the next day
because of the headaches.  So I
went back on four hours a day
and I don’t recall when that
was, what time frame that was,
but I went back –- no, they put
me back off work, I’m sorry.  I
was on four hours a day and
they took me back off because I
was basically unable to do it
and then –-

The claimant’s pay structure was slated to be

changed by Leo Baltz in January of 2016 to commission-

only pay.  The commission structure that he was moving

to was twenty-five percent of the gross profit.  Prior

to the change, the claimant was paid $750 a week plus an

annual commission.  In addition to this pay, the

claimant had received $11,000.00 from Mr. Baltz for the

past two or three years.  The claimant testified that he

also received $100 to $1000 spiff from the manufacturers

on some equipment.  The claimant explained why the new

pay structure would not be suitable for him:

Q Okay. I’m trying to think what
all you were telling me.  Tell
me what all –- how did –- you
said you started –- you asked
Leo to sit down with you?
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A Yeah, Robin and I were coming
back in town.  We had been in
Memphis to a doctor’s
appointment, and I asked her to
stop.  Well, when we both came
in together, Abi’s office was
just outside Leo’s so she came
in, and we was [sic] discussing
with him, you know, that it’s a
treatment, and, you know,
things are probably going to be
four hours a day for a while,
you know, because this is what
the doctors have planned, and
Abi said, “You know, this has
been going on for three years.” 
And I said, “I realize that.” 
Leo has told me that he was
going to start a new pay
structure starting January, and
he said that I was going to go
on a commission only pay, and I
said, “I can’t do that.  I
can’t afford that.”  And he
said, “Well, that’s your
options.”  And the farm
machinery is also bad.  You
know, there’s some pieces there
that the company put $100,000
in some stuff that’s been there
two, three, four years that’s
worth $60,000 now, and if I go
to him –- I mean, I don’t go to
him on my sales, but if I’m
going to lose 40 grand, I’m
going to go to him and he’s
going to say, “Sell it.  That’s
all it’s worth today.”  Well,
there’s no way –- I mean when
I’m making 25 percent of gross
profit, there went a $40,000
deficit that I’ve got to
overcome to get a check that
week.

...
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Q Would you say that it might get
to the point where you couldn’t
sell anything?

A There would be some weeks that
–- you know, I mean, there was
weeks before that I wouldn’t
sell anything.  I mean, I would
have good weeks and bad weeks. 
You had the planting time and
harvest time, so you know, it
was always –- there was busy
times and slow times, but there
would be some weeks, if I would
have stayed commission only,
there would have been some
weeks with no pay.

The claimant testified that he had never been

given clearance to work more than four hours per day.

On cross-examination the claimant testified

that Dr. Gera released him to full duty in July of 2015. 

The claimant stated that he went back to full days at

that point.  However, according to the claimant, he had

worse afternoons and nights and missed more days so he

returned to four hour work days.

When asked about trying to work selling cars

for the employer instead of farm equipment the claimant

explained that he didn’t feel like he had the ability to

learn the car business given the struggles he was

already encountering.

A letter from Dr. Doyle dated April 20, 2016
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states regarding the claimant’s ability to work:

... Mr. Brown was referred to me on
February 10, 2015, for psychological
and behavioral intervention after
being injured in a head-on collision
with an eighteen-wheeler truck on
June 20, 2013.  The referral request
also requested treatment for pain
management due to post-traumatic
headaches (migraine-type).  The
evaluation revealed a posttraumatic
stress disorder (PTSD) in addition
to the pain disorder.  The primary
manifestation of the PTSD included
sleep disruption, day time intrusive
thoughts, avoidance behavior,
depression, and anxiety.

Since February 10, 2015, he has been
seen for a total of fourteen
treatment sessions, with the last
session being approved by the
workers compensation carrier being
on March 22, 2016.  In my
professional opinion he has been and
continues to be unable to work on
any consistent basis due to the
pain, depression, as well as the
anxiety associated with the
accident. ...

In Dr. Murrell’s last medical note found in

the record, dated May 2, 2016, he states, “[c]oncerning

work, we will keep him on light duty with no lifting

more than 25 pounds and limit to no more than 4 hours a

day.”

Opinion

To be entitled to temporary total disability,
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the claimant must prove by a preponderance of the

evidence that he remains within the healing period and

suffers a total incapacity to earn wages.  See. Allen

Canning Co. v. J.D. Woodruff, 92 Ark. App. 237, 212

S.W.3d 25 (2005) (citing Arkansas State Hwy. & Transp.

Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981)).  Similarly, with temporary partial disability,

the claimant must remain within the healing period, but

requires that the claimant only suffer “a decrease in

his capacity to earn the wages he was receiving at the

time of the injury,” rather than suffer a total

incapacity to earn wages.  See. Breshears, supra. 

Clearly the claimant remains within his

healing period; he is still being treated by Dr. Sam

Murrell who recommended additional medical treatment in

the form of epidural steroid injections and possible

surgery.  Although the majority found that the claimant

met his burden of proving that he remains within the

healing period, they concluded that the claimant did not

suffer a total incapacity to earn wages because “but for

the claimant voluntarily terminating suitable employment

with respondent-employer, he would still be earning

wages.”  The Commission can take into consideration
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several factors when determining whether an employee is

totally incapacitated from earning wages.  Allen Canning

Co., supra.  

In Allen Canning Co., in concluding that the

claimant was not totally incapacitated, the Commission

relied upon the claimant’s physical therapist’s report

that noted “significant improvement”; claimant’s

acceptance of unemployment benefits; claimant’s

testimony that he could return to some type of work at

Allen Canning Company; and the lack of medical evidence

indicating a total incapacity to earn wages.  Id.  

Although we can look to the same factors found

in Allen Canning Co. to determine whether the claimant

is totally incapacitated from earning wages, the present

case is distinguishable from that case.  Considering the

totality of the circumstances, a finding that the

claimant was totally incapacitated from earning wages is

certainly warranted.  The claimant was often unable to

complete his 4-hour work shift due to pain.  Also,

demonstrating the equipment features was essentially

required to make a sale.  However, the claimant

testified that performing these demonstrations

aggravated his injuries to a point that he would have to
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leave work afterwards.  In addition, due to the

prescribed medications, the claimant’s drive to sell had

significantly decreased.  Further, the claimant

testified at the hearing that some days he feels so bad

that he can’t even get out of bed, and on other days he

spends most of the day in his recliner with a heating

pad.  Also, as supported by the claimant’s medical

records, improvement in his condition is usually only

temporary.  Unlike the claimant in Allen Canning Co.,

the claimant has not filed for or received unemployment

benefits since separating from his employment.  The

claimant has filed for Social Security Disability

because he is unable to work.  Finally, perhaps the most

telling evidence of the claimant’s inability to earn

wages comes from the claimant’s psychologist, Dr. Robert

B. Doyle. As indicated above, Dr. Doyle wrote a letter

explaining that the claimant is unable to work on any

consistent basis due to the pain, depression and anxiety

associated with his injury.  

Even if the claimant is not considered totally

incapacitated from earning wages, he should, at a

minimum, be considered partially disabled and awarded

temporary partial disability benefits.  The claimant’s
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last medical record prior to his separation from

employment placed him on a work restriction of no more

than four hours a day.  This work restriction would

certainly indicate that he suffered a decrease in his

capacity to earn the wages he was receiving prior to

compensable injury occurring.  

In denying the claimant temporary disability

benefits, the majority relied on Section 526.  A.C.A.

§11-9-526 states, “[i]f any injured employee refuses

employment suitable to his or her capacity offered to or

procured for him or her, he or she shall not be entitled

to any compensation during the continuance of the

refusal, unless in the opinion of the Workers’

Compensation Commission, the refusal is justifiable. 

However, the Arkansas Court of Appeals has held this

section is not triggered when an employer does not make

a bona fide offer of employment.  See Hope Sch. Dist. v.

Wilson, 2011 Ark. App. 219, 382 S.W.3d 782 (Ark. App.

2011).

Here, a bona fide offer of employment was not

made to the claimant. Prior to December 31, 2015, the

claimant was a salaried employee who also received

commissions and bonuses.  However, shortly before the
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claimant’s separation from the respondent-employer, he

was informed that he would be moved to a commission-only

pay schedule based on 25% gross profit sales.  

This case is analogous to Walker v. Cooper Automotive,

104 Ark. App. 175, 289 S.W.3d 184 (2008).  In Walker,

the respondent-employer began experiencing financial

difficulties which resulted in a reduction in workforce

and business closure.  The employer offered the claimant

a severance agreement which contained an acknowledgment

that stated, “I have been chosen to be voluntarily

terminated.”  The employer argued that the claimant

voluntarily terminated his employment; but, the Walker

Court held that the claimant could not have refused

employment barring him from disability benefits under

Section 526 because he was never truly offered

employment by the respondents.

In the case at bar, the claimant also did not

voluntarily terminate his employment but instead was

constructively discharged from his position.  The

respondent-employer was aware of the claimant’s four-

hour-per-day work restrictions when it changed the

claimant to a commissioned employee.  During that four

hour work day, the claimant was expected to not only
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generate sales but to also assist another salesman with

paperwork, without compensation.  When it made the

decision to change the claimant’s pay structure, the

employer was aware that the claimant’s sales numbers

were steadily declining, that because of the claimant’s

limited work hours, he was losing his regular clients;

and that the claimant could no longer sufficiently

demonstrate the equipment for customers without further

injuring himself.  Also, there were older pieces of farm

equipment on the lot where the claimant was a salesman

that could only sell at a loss; thus, they could not

yield a commission for the claimant.  The claimant, who

had over twenty years of knowledge of equipment sales,

testified that not even the best salesman in Arkansas

could make a living on a gross profit at that time. 

Given all these obstacles, the claimant would be unable

to generate an income under the commission-based pay

structure.  The claimant informed the employer that he

could not work without compensation and the employment

relationship ended.  Because the claimant was

constructively discharged, he did not refuse a bona fide

employment offer and Section 526 would not be triggered.

Even when a bona fide offer of employment is
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made, the offer must be suitable; otherwise, any refusal

by the claimant will be considered justifiable.  A.C.A.

§11-9-526.  One way to measure whether the employment is

suitable is to determine whether the respondents

considered claimant’s work restrictions when making an

offer of employment.  ITT/HIGBIE Manuf. v. Gilliam, 34

Ark. App. 154, 807 S.W.2d 44 (1991).  In Gilliam, the

respondents denied payment of permanent partial

disability in excess of a 20% impairment rating because

the claimant allegedly refused an offer of employment. 

Id.  The Court of Appeals upheld the Commission’s

decision by concluding the claimant’s refusal of

employment was justifiable because the evidence showed

that the job offer was formulated without consideration

of the claimant’s doctor’s report that found her 100%

disabled.  Id.

In the present case, the employer acknowledged

that the claimant’s job changes were due to its

financial problems and the payments it was making to its

workers compensation insurance.  Leo Baltz, owner and

president of the employer, stated in his deposition,

which was made part of the record, that he made the pay

structure change to incentivize and motivate the
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claimant.  Baltz also stated that he thought the

claimant “just needed to go to work and get back to

selling.”  However, due to the claimant’s work

restrictions which were necessitated by his compensable

injury, just getting back to work was not a plausible

solution.  Clearly, the employer did not consider the

claimant’s physician-ordered work restrictions in making

these changes to his pay structure.  As in the Gilliam

case, the employer’s failure to do so made the alleged

offer of continued employment under the commission-only

pay structure unsuitable employment; thus, the

claimant’s refusal to continue under the new pay

structure was justifiable.

For the aforementioned reasons, I find that

the claimant is entitled to temporary total disability

benefits and I would award those benefits. 

For the foregoing reasons, I must dissent from

the majority opinion.

                              
Philip A. Hood, Commissioner


