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Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE DOUGLAS M.
CARSON, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed November 9, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at a pre-hearing conference conducted on
July 20, 2016 and contained in a pre-
hearing order filed that same date are
hereby accepted as fact.
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2. The parties’ stipulation that claimant earned
sufficient wages to be entitled to the maximum
compensation rate of 2015 of $629.00 for total
disability benefits and $472.00 for permanent
partial disability benefits is also hereby
accepted as fact.

3. Claimant has failed to meet his burden of
proving by a preponderance of the evidence
that he suffered a compensable occupational
disease while employed by respondent on or
about August 1, 2015.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant failed to meet his burden of proving by a

preponderance of the evidence that he suffered a

compensable occupational disease while employed by

respondent on or about August 1, 2015.

Factual and Medical Background

The claimant has worked as a captain for the

Fort Smith Fire Department since January 2014.  As a

captain, it is the claimant’s overall responsibility to

oversee the station and the station crew.  The claimant

was assigned to Station 9. The claimant testified that

his work shift is 24 hours on duty, 48 hours off duty.
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In 2013, the roof in Station 9 was replaced

because there were leaks.  After the roof replacement,

there continued to be leaks in the hallway below the air

conditioning unit.  Initially believed to be a leak from

the unit, it was later discovered that there was a crack

in the roof that was allowing water to leak into the

ceiling.

On October 5, 2015, the claimant went to Mercy

Hospital with the chief complaint of “[p]alpitations,

echocardiographic finding of pulmonary hypertension with

right atrial and right ventricular dilatation”.  This

visit resulted in the recommendation from Dr. Julio

Schwarz to proceed with “pulmonary function testing.

ESR, ANA, RF.  24 hours Holter monitor to identify type

of cardiac dysrhythmia”.  

The pulmonary function test was conducted on

October 21, 2015.  The results indicated that the

claimant had a restrictive defect with a mild reduction

in DLCO.  The claimant returned to Dr. Sanders on

November 16, 2015.  Dr. Sanders recommended that the

claimant undergo an evaluation by a pulmonologist, Dr.

Daphne MacBruce.  The claimant first saw Dr. MacBruce on

December 1, 2015.  Following the claimant’s December 29,
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2015 visit, Dr. MacBruce diagnosed the claimant with

pulmonary hypertension and mild restrictive lung

disease.

The claimant returned to Dr. MacBruce on

January 20, 2016 with complaints of persistent shortness

of breath particularly upon exposure to cold air and

with mild exertion.  The claimant also complained of

chest tightness as a result of this shortness of breath. 

In addition to the previously diagnosed pulmonary

hypertension and mild restrictive lung disease, Dr.

MacBruce also diagnosed the claimant as suffering from

asthma.

The claimant noticed mold on a ceiling tile in

the hallway at the station on February 15, 2016.  The

claimant took pictures of the ceiling tile.  On that

same day, the claimant’s wife also bought a mold test

kit.  The claimant removed the tile and cut out a sample

from the backside of the tile and sent it to Pro Lab. 

The results from the Pro Lab test were reported on

February 19, 2016 as positive for Hyphae and

Stachybotrys. 

Based on the history provided by the claimant,

Dr. MacBruce opined by letter dated February 23, 2016,
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“Kirk Barber has recently had asthma exacerbations

correlating to his time spent at work.  This is directly

related to Stachybotrys (black mold) found in his place

of work.”  

Regarding other possible exposure to black

mold, the claimant testified as follows:

Q.  What was your scheduled shift at
the time?  Are you working five days
a week?

A.  No, we work shift work which is
24 on and 48 off, every third day.

Q.  You said 24 on, 48 off?

A.  Yes.

Q.  Did you ever notice a change in
your conditions compared to when you
were at work and when you were not
at work?

A.  Yes.

Q.  Tell me about that.

A.  At work, almost like an allergy
like symptom, sinuses, rye hay fever
like symptoms.  My eyes would
sometimes itch.  Sometimes they
would turn bloodshot for no apparent
reason and not itch and I wouldn’t
even know it.  Nose bleeds.  And
then when I would go home, usually
by the second day, you know, it
would clear up and then go back to
work and do it all over again,
especially since I sleep there at
night, too, so I would wake up in
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the morning stopped up.  I didn’t do
that at home.

Q.  Do you smoke?

A.  No.

Q.  Have you ever smoked a cigarette
before in your life?

A.  One.

Q.  Okay.  Before 2015, did you
treat for or did you have any
problems with asthma?

A.  No, I didn’t.

Q.  Same question, before 2015, did
you treat for or did you have any
symptoms related to allergies?

A.  No.

Q.  In addition to your work at the
City of Fort Smith, do you have
another job or another employment?

A.  Yes.  I do granite work on the
side.  I do fabrication of granite
countertops.

Q.  How long have you been doing
that?

A.  Around seven years now.

Q.  With your work in granite, are
you around any occupational dust?

A.  At times we are.  It is just
unavoidable, but we do use
respirators.  I say respirators.  It
is a dust mask.
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Q.  Are you referring to the paper
masks?

A.  Yes.  I use an N-95 is the
number of it and I think 3M makes
the dust masks.

Q.  Why use those masks?

A.  It is recommended by OSHA to
actually use those.

Q.  Do you recall any of your job
sites seeing anything that you
believe might be mold or black mold?

A.  Not that I had seen.

Q.  And the address that you
identified earlier, is that a home,
an apartment?

A.  That is where I live, home.  It
is a shop building that I put an
apartment in.

Q.  Okay.  Does anybody else live
there?

A.  My wife.  When this was going
on, my wife did.

Q.  Okay.  And do you have any
knowledge as to whether your wife
has appeared to have similar
conditions?

A.  No, she hasn’t. 

...

Q.  The house that you live in, have
you had to have anybody to come out
to remove mold or inspect mold?
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A.  No.

Q.  Have you seen anything that you
believe to be mold in your home?

A.  No, I have not.

On February 25, 2016, Brian Suggs from NWA 

Mold Inspector inspected Station 9 and gathered

samples.  Suggs sent the samples that he collected to

Hayes Microbial Consulting for analysis, which was

performed by Steve Hayes.  The results of this

inspection showed that all of the areas tested had very

low total spore counts.  Because of this result, the

building was “cleared and ready to be occupied”.

Opinion

A.C.A. §11-9-601(e) states:

(1)(A) “Occupational disease”, as
used in this chapter, unless the
context otherwise requires, means
any disease that results in
disability or death and arises out
of and in the course of the
occupation or employment of the
employee or naturally follows or
unavoidably results from an injury
as that term is defined in this
chapter.

   (B) However, a causal connection
between the occupation or employment
and the occupational disease must be
established by a preponderance of
the evidence.
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I believe that the claimant has satisfied his

burden of proving that he sustained a compensable injury

in the form of an occupational disease.  Station 9 had a

history of problems with water leaking; first from a

leaking roof and subsequently from its air conditioning

unit.  As a result of these leaking problems, a ceiling

tile in the hallway of Station 9 developed Stachybotris

(black mold).  The claimant testified that he tested the

tile personally and took photographs of it. 

Additionally, the claimant sent portions of the tile to

be tested to confirm the presence of black mold.

There are objective findings that the claimant

sustained a pulmonary injury.  CT scans and x-rays noted

“patchy air trapping” throughout the claimant’s lungs. 

Pulmonary function testing also confirmed that the

claimant was suffering from restrictive defect. 

Additionally, a sputum test was positive for the

presence of mold.

Dr. MacBruce provided the only expert opinion

in this case, which confirmed that the claimant’s

condition was caused by black mold.  The claimant’s

pulmonologist, Dr. MacBruce wrote a letter dated

February 23, 2016 which stated, “Kirk Barber has
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recently had asthma exacerbations correlating to his

time spent at work.  This is directly related to

Stachybotrys (black mold) found in his place of work.” 

In addition, Nurse Practitioner Brontiste opined that

the claimant was suffering from a work-related

condition.

Additionally, the claimant offered credible

testimony that more likely than not, he came into

contact with the mold that was effecting him at work. 

The claimant had not encountered mold at home or any of

his other work locations; however, it is clear that he

did encounter mold at Station 9.

Although there was evidence that there were

not high levels of mold found when testing was

conducted, these tests did not test for the mycotoxins

that were being produced by the Stachybotris.  Brian

Suggs testified that he did not do any swab testing and

did not test for mycotoxins that could be produced by

black mold.  Also, Steve Hayes confirmed that he did not

test the station for mycotoxins produced by black mold.

For the aforementioned reasons, I find that

the claimant established by a preponderance of the

evidence that he suffered a compensable occupational
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disease while employed by respondent on or about August

1, 2015.

For the foregoing reasons, I dissent from the

majority opinion. 

                               
PHILIP A. HOOD, Commissioner


