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JACQUELINE BAKER, EMPLOYEE  CLAIMANT

SUPERIOR INDUSTRIES, EMPLOYER RESPONDENT NO. 1

CENTRAL ADJUSTMENT COMPANY,
CARRIER/TPA RESPONDENT NO. 1
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TRUST FUND RESPONDENT NO. 2

OPINION FILED JANUARY 27, 2017

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents No. 1 represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 26, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on September 30, 2015, and contained in a
pre-hearing order filed that same date,
are hereby accepted as fact.
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2. The parties’ stipulation that claimant reached
maximum medical improvement on March 17, 2011
is also hereby accepted as fact.

3. The parties’ stipulation that claimant earned
an average weekly wage of $618.24which would
entitle her to compensation at the rates of
$412.00 for total disability benefits and
$309.00 for permanent partial disability
benefits is also hereby accepted as fact.

4. Claimant has failed to meet her burden of
proving by a preponderance of the evidence
that she is permanently totally disabled as a
result of her compensable injury.  Claimant
has met her burden of proving by a
preponderance of the evidence that she is
entitled to permanent partial disability
benefits in an amount equal to 26% to the body
as a whole. This includes the 13% impairment
rating accepted by Respondent #1 as well as
wage loss in an amount equal to 13% to the
body as a whole.

5. Respondent #1 has controverted claimant’s
entitlement to all unpaid permanent partial
disability benefits. In addition, claimant’s
attorney is entitled to a fee on any benefits
previously paid at rates less than the
stipulated compensation rates of $412.00 for
total disability benefits and $309.00 for
permanent partial disability benefits.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge
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are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant failed to meet her burden of proving by a

preponderance of the evidence that she is permanently

disabled as a result of her compensable injury.  The

majority also found that the claimant has met her burden

of proving by a preponderance of the evidence that she
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is entitled to permanent partial disability benefits in

an amount equal to 26% to the body as a whole.  This

includes the 13% impairment rating accepted by

Respondent #1 as well as wage loss in an amount equal to

13% to the body as a whole.

Factual and Medical Background

The claimant is a fifty-one year old female

who began working for the respondent in 1995.  The

claimant held several positions while employed with the

employer, which included working on a pack line, a

janitorial position, working on a copper line, and

working in the tool crib.  The position the claimant

held when she sustained her compensable injury required

her to lift wheels, inspect them, and return them to a

bar on the line.  All the positions the claimant held

during her tenure with the respondent were physically

demanding.

The claimant underwent surgery for her

compensable hernia injury, after which she returned to

work for the respondent on light duty until 2006 when

the plant closed.  The claimant has been unable to work

since the plant closed.

Because the respondent initially denied the
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compensability of the claimant’s back injury, she was

not provided treatment by the respondent.  The claimant

started receiving chiropractic treatment and

conservative modalities on her own.  The claimant was

seen by orthopedic surgeon, Dr. Cyril Raben, who ordered

an MRI for her.  The MRI showed a herniated disc at the

L5-S1 level.  The claimant received injections, which

did not provide relief.  In May of 2009, Dr. Raben

recommended surgery for the claimant.  Once the

claimant’s injury was determined to be compensable, she

was sent to see a neurosurgeon, Dr. James Blankenship. 

Dr. Blakenship directly related the condition of the

claimant’s back to the work-related injury and

recommended physical therapy.  Dr. Blakenship also sent

her to see Dr. David Cannon for an evaluation of the

potential benefit of injections; however, Dr. Cannon did

not believe injections were the best treatment option. 

When aggressive physical therapy and pain medication

were not successful, Dr. Blankenship recommended

surgery.  A fusion and decompression surgery was

performed on March 1, 2010, almost four years after the

claimant’s compensable injury occurred.  

After the surgery, the claimant developed
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complications of a dural tear which was leaking spinal

fluid, and mechanical instability at L5-S1.  The

claimant required two additional surgeries to repair

those problems in March of 2010.  Also related to the

claimant’s compensable back injury was deep vein

thrombosis which caused a pulmonary embolism.  The

claimant had to have an additional surgery to implant an

IVC filter as a result of this pulmonary embolism.

After her four surgeries the claimant

continued to suffer from mid back pain, lower back pain,

and radiating pain through her hips and down both legs. 

The claimant also began to suffer from migraine

headaches and restless leg syndrome.  Following these

additional problems, the claimant was again treated with

physical therapy and injections.

The claimant was given a functional capacity

evaluation by Dr. Blankenship.  The claimant was

determined to have given full effort during this

evaluation.  On March 17, 2011, Dr. Blankenship found

the claimant at maximum medical improvement and gave her

a 13% impairment rating to the body as a whole for her

lower back injury.  Dr. Blakenship also gave the

claimant restrictions of no lifting over 10 pounds and
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only occasionally up to 20 pounds.

In June of 2011, the claimant was seen by Dr.

Michael Green for a cardiac problem related to the

compensable injury.  Dr. Green has indicated that the

claimant will be taking Coumadin for the remainder of

her life.  Dr. Green found the claimant to be at maximum

medical improvement for her pulmonary embolus.

The claimant was seen by Dr. Konstantin V.

Berestnev for her failed back syndrome beginning in

January of 2013.  Dr. Berestnev continued to see the

claimant until June of 2013, treating her with

medication and physical therapy.  Upon determining that

his treatments were unsuccessful, Dr. Berestnev referred

the claimant to Dr. Regina Thurman for chronic pain

management.

Because of the plant closing, employees were

offered opportunities for re-training.  The claimant

took this opportunity to earn an Associate’s Degree in

Applied Science in Business Administration. 

Opinion

A.C.A. §11-9-519(e)(1) and (2) define

permanent total disability as the inability because of

compensable injury to earn any meaningful wages in the
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same or other employment.  The same factors considered

when analyzing wage-loss disability claims are usually

considered when analyzing permanent and total disability

claims.  See A.C.A. §11-9-519© and Rutherford v. Mid

Delta Community Services, Inc., 102 Ark. App. 317, 285

S.W.3d 248 (2008).  The factors to be considered include

the worker’s age, education, work experience, medical

evidence and any other matters with may reasonably be

expected to affect the worker’s future earning power. 

Additionally, motivation, post-injury income,

credibility, demeanor, prior work history and education

are factors to be considered.  Glass v. Edens, 233 Ark.

786, 346 S.W.2d 685 (1961); City of Fayetteville v.

Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984); Curry v.

Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130

(1990), 54 Ark. App. 130, 923 S.W.2d 886 (1996).

An analysis of these factors reveals that the

claimant is entitled to permanent and total disability

benefits.  The claimant is fifty-one years old and had

worked for the respondent for eleven years before

sustaining her compensable injuries.  The claimant has

not performed any regular work duties since her injury. 

At the time of her injuries, the claimant was in her



Baker - F602407 9

early forties; now she is approaching a more advanced

age.  Since the injury, the claimant has experienced ten

years of pain, four surgeries, and chronic pain

management.  The claimant’s age limits her options for

re-training and being hired.

As noted above, the claimant received an

Associate’s Degree as part of the re-training offered

when the respondent’s plant closed.  However, it is

important to note that this re-training occurred prior

to the claimant’s multiple back surgeries.  The claimant

explained in her testimony that while she was attending

school she was given accommodations that made her

attendance possible.  The claimant testified that even

before the surgeries and the resulting complications,

she had a difficult time in school because of the pain

and lack of concentration caused by her medications. 

Since the claimant received her degree approximately

eight years have passed.  The claimant has not had an

opportunity to gain experience in her area of study

because of the physical limitations associated with her

back injury and the associated medications.  Thus, the

claimant finding employment in a field she has never

worked in is tenuous at best.
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The claimant’s previous work experience is

limited to unskilled labor.  On the day the claimant was

injured, she was inspecting tires –- lifting heavy tires

on and off of a bar throughout her entire shift. 

Because of her compensable injury, the claimant is no

longer able to perform this type of work.  The claimant

was questioned about the position she held working at

the respondent’s tool crib.  In that position, the

claimant had to find an item on the computer and return

it to the correct location in the plant.  The claimant

explained that this position was not a bookkeeping

position.  

Prior to working for the respondent, the

claimant had jobs as a cashier, maid and convenience

store clerk.  These positions are outside of the

restrictions given to the claimant on March 17, 2011 by

Dr. Blankenship.  Dr. Blankenship gave the claimant

restrictions of ten pound lifting, indicated that she

should be given the opportunity to stretch during her

work, and restricted her from performing job duties that

involved twisting or bending at the waist.  The

claimant’s previous positions are too physically

demanding for her to return to the kind of manual labor
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positions she has done in the past.

The claimant’s medical records support the

fact that she is permanently and totally disabled.  As

previously indicated, the claimant was given a permanent

impairment rating and restrictions by Dr. Blankenship. 

Additionally, the claimant continues to be treated by

Dr. Thurman to manage her chronic back pain.  Dr.

Thurman’s medical records show that the claimant

continued to have problems with dizziness, sleepiness,

pain, and sleeping at night.  Although in 2013 Dr.

Thurman indicated that the claimant could try to work

part time, she completed Medical Source Statement of

Ability to do Work-Related Activities for consideration

by the Social Security Administration which was relied

upon in finding the claimant to be disabled.  While the

Social Security Administration’s finding of disability

is certainly not dispositive in this case, the

information contained within the form completed by Dr.

Thurman is persuasive support that the claimant is

entitled to permanent and total disability benefits.  In

the source statement, Dr. Thurman opined that the

claimant could only occasionally lift or carry up to 10

pounds up to 20 pounds but never over that amount.  She
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also stated that the claimant could only sit for thirty

minutes to one hour without interruption, and stand and

walk for thirty minutes without interruption.  Dr.

Thurman also opined that the claimant can never perform

the activities of balance, stoop, kneel, crouch or

crawl.  The claimant also can never tolerate exposure to

moving mechanical parts, operating a motor vehicle,

humidity and wetness, dust, odors, fumes and pulmonary

irritant, extreme cold, extreme heat, vibrations, and

only moderate noise.

Dr. Thurman also reported that the claimant

was still having problems as was evident in her

September 17, 2015 report.  In that report, Dr. Thurman

stated:

Jacqueline Baker is a 50 year old
Caucasian/White female who presents
in follow up for evaluation and
management of chronic pain in the
middle back, lower back, left leg,
and right leg. [P]t reports she
continues to have nerve pain in her
legs especially at night. [T]he
gabapentin does help but not
completely. [S]he reports she is
taking two of these at night as when
she takes 3 it keeps her up. [T]he
tramadol helps little and they can
make her sleepy.

From these reports it is clear that the claimant

continues to have severe problems related to her work
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injury.

In addition to Dr. Thurman’s records, we can

look to the Medical Source Statement of Ability to Do

Work-Related Activities completed by Dr. James Myshka on

June 8, 2012 as evidence that the claimant’s condition

is not improving.  Dr. Myshka was the claimant’s

treating chiropractor.  In his statement, Dr. Myshka

opined that the claimant should only occasionally lift

up to 10 to 20 pounds; that she can sit, stand, and walk

for up to one hour at a time; and sit, stand and walk up

to 2 hours total in an eight hour work day.  Dr.

Myshka’s responses in this form almost mirrors those

given by Dr. Thurman two years later.  This supports the

fact that the claimant’s condition is permanent and that

she is entitled to permanent and total disability

benefits.

The majority gave greater weight to the

opinion of Dr. Blakenship than that of Drs. Thurman and

Myshka.  However, I find that the greater weight should

be given to the claimant’s two most recent treating

physicians.  In his March 17, 2011 medical records, Dr.

Blankenship stated:

[t]he FCE was reviewed once again
that was done in August of last
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year.  I still feel that the patient
is able to work at light duty with a
10 pound permanent weight-lifting
restriction.  If she is at a job
that requires sitting for prolonged
periods of time, she should be
allowed the opportunity to get up
and stretch.  She certainly should
not do anything that involves
twisting or bending at the waist. 
Overall, I find that the
recommendations of the functional
capacity evaluation are valid.

I note that Dr. Blankenship’s opinion was

given in March of 2011; however, the claimant continued

to experience problems beyond that point.  As the

claimant’s surgeon, Dr. Blankenship placed the claimant

at maximum medical improvement, believing that there was

nothing more he could do for the claimant from a

surgical perspective.  Clearly, more could be done to

assist the claimant manage her pain because she was

being treated by Dr. Thurman for just that.

As to motivation, the claimant does not lack

motivation to work or to get better.  The claimant

explained at the hearing that she would love to be able

to work and bring money into the house, and that she

enjoyed working.  The claimant testified that at one

point in her life she was working two jobs, and has in

fact, supported the entire household on her earnings. 
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The claimant’s desire to work is evidenced by the fact

that for the eleven years she was working for the

respondent immediately before this injury, she would

work 40 to 45 hours a week, and she would work extra

shifts if they needed her to work when someone was on

vacation or sick.  The facts of this case do not support

the suggestion that the claimant simply does not want to

work.  In fact, the claimant worked hard to be re-

trained, but, unfortunately has not been able to use it. 

Considering all the factors as outlined above,

it is clear that the claimant is unable to earn any

meaningful wages in the same or other employment. 

Therefore, I find that the claimant is entitled to

permanent and total disability benefits.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


