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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G509687   

MICHAEL BLYTHE, EMPLOYEE                         C L A I M A NT

VAN BUREN HAULING, EMPLOYER                    R ESPONDENT

INDEMNITY INS. CO. OF NORTH AMERICA/
GALLAGHER BASSETT SERVICES, INC.,
INSURANCE CARRIER/TPA                      RESPONDENT

OPINION FILED SEPTEMBER 1, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant appears Pro Se.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed February 21, 2017.  The administrative law

judge found:

1.  The stipulations agreed to by the parties
at a pre-hearing conference conducted on
November 30, 2016 and contained in a pre-
hearing order filed that same date are hereby
accepted as fact.
2.  The parties’ stipulation that claimant
called in sick on December 28, 2015 is also
hereby accepted as fact.  
3.  Claimant has failed to meet his burden of
proving by a preponderance of the evidence
that he is entitled to temporary total
disability benefits through the date of the
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hearing as a result of his compensable injury.

After reviewing the entire record de novo, the Full

Commission finds that the preponderance of the evidence

supports the administrative law judge’s decision.  We

find that the administrative law judge’s decision

correctly applies the relevant law and should be

affirmed.  We therefore adopt the administrative law

judge’s findings of fact as our own.

The claimant has filed a motion to introduce

additional evidence.  The claimant seeks to introduce

into the record a home video of a conversation with the

respondents’ Human Resources representative.  The

claimant also seeks to introduce various correspondence

and a summary of a visit with Dr. Brian T. Goodman, a

pain specialist.  Some of the attached documents were

already included in the record in the hearing held on

January 23, 2017.  The claimant has not shown that the

additional evidence he seeks to introduce is relevant,

not cumulative, or would change the result of the case. 

See Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, 250

S.W.3d 263 (2007).  The Full Commission therefore denies

the claimant’s motion to introduce new evidence.

Therefore, we affirm and adopt the February 21,

2017 opinion of the administrative law judge, including

all findings and conclusions therein, as the decision of
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the Full Commission on appeal.  The Full Commission

directs the Medical Cost Containment Division to

promptly process the claimant’s request for his

statutory change of physician.

IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood concurs.

CONCURRING OPINION

After my de novo review of the entire record,

I concur with the majority opinion which found that the

claimant failed to meet his burden of proving by a

preponderance of the evidence that he is entitled to

temporary total disability benefits through the date of

the hearing as a result of his compensable injury.  I

write separate from the majority to clarify the

provisions of the controlling statutes in this matter.

Temporary total disability for unscheduled

injuries is that period within the healing period in

which claimant suffers a total incapacity to earn wages. 

Ark. State Highway & Transportation Dept. v. Breshears,
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272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period

ends when the underlying condition causing the

disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).  The healing period has not ended so long as

treatment is administered for the healing and

alleviation of the condition.  Breshears, supra; J.A.

Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785

S.W.2d 51 (1990). 

The Legislature specifically defines the terms

“disability” and “healing period” in Ark. Code Ann. §11-

9-102 (8) and (12), respectively:

(8) 'Disability' means incapacity
because of compensable injury to
earn, in the same or any other
employment, the wages which the
employee was receiving at the time
of the compensable injury.

(12) 'Healing period' means that
period for healing of an injury
resulting from an accident.

The term "disability" is then used in Ark.

Code Ann. §11-9-519 (a), to wit:

(a) In case of total disability
there shall be paid to the injured
employee during the continuance of
the total disability sixty-six and
two thirds percent (66 2/3%) of his
or her average weekly pay.
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Although the claimant gave credible testimony

that he did not believe he could continue to perform his

job duties and did not believe he could pass a DOT

physical and it is clear that the claimant remained

within his healing period at least through November 15,

20161, the claimant’s physician did not excuse him from

work.  At various times throughout the claimant’s

treatment, Dr. Holder placed the claimant on light duty,

under work restrictions; however, the claimant was never

excused from work.  There simply was insufficient

corroborating evidence offered by the claimant to

support his contention that he suffers a total

incapacity to earn wages.  The Commission is confined to

working within the parameters set forth in the Arkansas

Workers’ Compensation statutes.  Therefore, I am

constrained to agree with the majority.

For claimants who believe they are terminated

as a result of their workers’ compensation injury, Ark.

Code Ann. §11-9-505 provides, in pertinent part:

(a)(1) Any employer who without
reasonable cause refuses to return
an employee who is injured in the
course of employment to work, where
suitable employment is available
within the employee’s physical and

1November 15, 2016 is the last medical record contained
within the record and indicates that the claimant was to follow
up with Dr. Goodman for evaluation of his MRI results. 
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mental limitations, upon order of
the Workers’ Compensation
Commission, and in addition to other
benefits, shall be liable to pay to
the employee the difference between
benefits received and the average
weekly wages lost during the period
of refusal, for a period not
exceeding one (1) year.

For claimants who are not represented by

counsel, Legal Advisors are available by phone at the

Arkansas Workers’ Compensation Commission.

For the foregoing reasons, I concur with the

majority opinion.

PHILIP A. HOOD, Commissioner


