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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G606392   

BRANDY BEERS, EMPLOYEE                           C L A I MANT

JM HUBER CORPORATION, EMPLOYER                 R E S P ONDENT

XL INSURANCE OF AMERICA/
GALLAGHER BASSETT SERVICES, INC.,
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OPINION FILED OCTOBER 23, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE ADRIENNE K.
MURPHY, Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed May 25, 2017.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The claimant has failed to establish by a
preponderance of the evidence that she
sustained a compensable injury to her lumbar
spine on August 28, 2016. Specifically, the
claimant has failed to establish by a
preponderance of the evidence that the alleged
injury is supported by objective medical
findings.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the May 25, 2017

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that
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the claimant failed to establish by the preponderance of

the evidence that she sustained a compensable injury to

her lumbar spine on August 28, 2016.  Specifically that

the claimant failed to establish by a preponderance of

the evidence that the alleged injury is supported by

objective medical findings. 

Factual and Medical Background

The claimant is 42 years old and worked for

the respondent-employer as an operator technician.  On

August 28, 2016 the claimant injured her low back while

hitting a spray dryer with an eight pound sledgehammer. 

The claimant explained that the spray dryer had to be

“manipulated” when it was not flowing properly by

hitting it with a sledgehammer.  The claimant described

her swinging as “aggressive” and that she would draw the

sledgehammer from her knees to over her head.  According

to the claimant, she took one particularly large swing

and felt a “pretty good” pop in her lower back and

middle back that was followed by a burning sensation and

weakness in her legs.

The claimant was taken to the emergency room

at Saline Memorial Hospital by ambulance.  The doctor’s

note indicated the following:

Notes: X-rays are unremarkable
without signs of obvious injury. 
Impression acute lumbar strain.  Plan
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I will start her on hydrocodone and
steroids.  She has adequate muscle
relaxers at home.  She should remain
at bed rest today in follow-up with
workers comp tomorrow for physical
therapy.  

The claimant was seen at Concentra the

following day and referred to physical therapy.  

The claimant went to the Emergency Room at

Baptist Health on August 31, 2016.  During this visit,

an MRI of the claimant’s lumbar spine was performed. 

The results of the MRI were as follows:

1. Small central disc extrusion at
L5-S1 as described above.
2. Transitional lumbosacral anatomy
with the transitional element
labeled S1 for purposes of this
dictation.

The claimant returned to Concentra on

September 2, 2016.  The medical record from that visit

stated:

Plan
1. Orthopedic Spine Referral
Physician Referral

Referral Comment: Lumbar radiculitis
with herniated disc but no nerve
impingement.  PLEASE REFER TO DR
SPRINKLE
Reason for referral: Evaluate and
Treat
Complex case with multiple
comorbidities.  Reflexes are back to
normal, sensation is back to normal,
motor strength is a bit on the
weaker side – but this may be due to
some element of deconditioning.  MRI
findings and symptom/exam history
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are more consistent with an acute
radicular inflammatory type pain
rather than a true nerve root
impingement.  Case/mechanism of
injury/mRI [sic] reviewed with my
Supervising Physician Dr. Scott
Carle. ...

Following this visit, the respondent

controverted the claim.  The claimant continued

treatment on her own with Dr. Kenneth Rosenzweig.

Dr. Rosenzweig initially saw the claimant on

September 30, 2016.  The impression noted during the

visit was, “[d]isk herniation at L5-S1 with probable S1

radiculopathy with root tension findings and localized

back pain due to muscle spasms”.  Dr. Rosenzweig

provided treatment to the claimant in the form of a

trigger point injection and lumbar epidural steroid

injections.  

In a letter dated November 21, 2016, Dr.

Rosenzweig offered the following opinion:

Ms. Beers is a 42-year-old petite
woman who had an injury on August
28, 2016 when she was at work as an
operator tech attempting to get the
flow of powder in the cone she was
attending to.  The large steel metal
cone delivers powder in the
production plant.  The employees
have to use a sledgehammer to jar
the powder loose.  The built-in
vibrator does not resolve it.  Most
of the cone employees are large men. 
Ms. Beers is a petite woman
attempting to swing a sledgehammer
overhead, and banging the metal cone
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for powder and floor.  On the date
of injury, she hurt her back as
reported and had an immediate onset
of pain and weakness.  She states
she had lost her bladder and bowel
function transiently at the time. 
She had no prior problems with
either, in the past.  She has a
large disk herniation at L5-S1 near
the S1 nerve root.

At the time of this report, she has
had two epidural steroid injections,
but neither have given her lasting
relief.  She did have a few days of
benefit with each one.  On her last
office visit on November 17, 2016
she continued to be in severe
distress.  She reports being unable
to spend a few minutes, and then has
to lie back down.  It appears that
the act of swinging a sledgehammer
and banging it against the metal
cone is the immediate force which
caused the onset of pain and
neurologic dysfunction.  In the
office, she was found to be lying
down prone and appeared to be in
distress.  She had good effort with
examination with findings of
radicular involvement but no
profound motor deficit.

Ms. Beers has shared with me her
chiropractic notes from visits prior
to this injury where she has
undergone chiropractic treatment for
back pain, which was predominately
upper back at the time.  The large
lumbar spine (lower back) disk
herniation, in my opinion, is
related to the mechanism of injury
of swinging a sledgehammer overhead
creating a torque to result in her
disk herniation for which she has
undergone treatment at this time. 
This is with reasonable medical
certainty without knowledge of any
information otherwise.
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The claimant saw Dr. James Adametz once on

December 20, 2016.  In his records, Dr. Adametz

indicated the following:

STUDIES REVIEWED: She had an MRI
scan and I reviewed it.  It shows
degenerative and slightly bulging
disc at L5-S1, it does not sound any
worse than it did back in 2010 by
the report.

... She complains of some numbness
on the inside of her thighs and
around her knees, but not any
specific dermatomal pattern I can
find.

I talked to her and her family about
this.  I even shot some
flexion/extension x-rays to see if
she might be slipping there, but she
does not have a spondylolisthesis. 
So, at this point, I don’t see
anything I would recommend surgery
on, so I think she ought to go back
to Dr. Rosenzweig.  I guess there is
a chance that L5-S1 disc is the
source of her pain and Dr.
Rosenzweig might end up doing
something like a discogram to see if
he could pin it down any better. 
Otherwise, I think pain management
is her best option.

The claimant received opinions from Dr. Jason

Smith and Dr. Wayne Bruffett that surgery was not

appropriate for her.  

At the hearing, the claimant’s former co-

worker, James Mitchell, testified on her behalf. 

Mitchell corroborated the testimony of the claimant that

she was using a sledgehammer and hitting the spray dryer
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hard.  Alex Huell, the claimant’s former supervisor,

also testified at the hearing.  Huell testified that on

August 28, 2016 he observed that there was a temperature

problem on the machine.  Huell verified that this was

the type of problem that the claimant could have

believed she was correcting by hitting the spray dryer

with a sledgehammer.

The claimant has not returned to work since

August 28, 2016.

Opinion

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.
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Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The claimant was injured in a specific

incident in the course and scope of employment.  The

claimant testified that on August 28, 2016, she was

aggressively swinging a sledgehammer from her knees and

striking a machine which was above her head.  The

testimony of the claimant was corroborated by the

testimony of James Mitchell. The movement described by

the claimant was the type of action that could cause the

injury sustained by the claimant.  Additionally, the

claimant consistently reported the mechanism of her

injury to her medical providers, supervisors, and co-

workers.

There were also objective findings of the

claimant’s injury.  The majority found that there was

insufficient objective evidence to support either a new

injury or an aggravation of a new injury that occurred

on August 28, 2016.  I disagree with this finding. 

Clearly, the claimant has pre-existing problems with her

lumbar spine.  The claimant testified that in 2010 she

was off work for approximately fourteen months

recovering from back problems which she attributed to

years of physical abuse.  Following the treatment during
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that time period, the claimant was released to return to

work at full duty.  

The claimant also fell from her kitchen

counter in April 2016. Following this fall, the claimant

received chiropractic treatment from Matthew Torres from

April 22, 2016 until July 6, 2016.  The claimant

testified that she ended this treatment because, “I was

feeling much better.  My pain level was much better and

everything felt like it was lined back out”.

Relying on Dr. Torres’ records, wherein it was

noted that he observed palpable muscle spasms, the

majority held that the claimant’s muscle spasms

following her August 28, 2016 injury were not objective

findings of a new injury.  However, I note that while

the claimant was treating with Dr. Torres, she continued

to do her heavy labor job without ever being placed on

light duty.  In contrast, after the August 28, 2016 work

accident, the claimant was unable to perform her duties. 

I find that the muscle spasms that were noted by medical

providers on August 29, 2016 and September 2, 2016 are

objective findings of injury connected to the August 28,

2016 work-related incident.

Additionally, the claimant was diagnosed with

the new diagnosis of paresthesia of the right leg.  A

physical examination on August 31, 2016 revealed a
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reflex testing of “decreased large toe strength v.

resistance bilaterally”.  Dr. Rosenzweig also noted on

September 30, 2016 that the claimant’s reflexes were

absent in the knee and ankle.

Also, after reviewing the claimant’s MRI

results, Merritt Rausch indicated that the claimant’s

injury was more consistent with an “acute radicular

inflammatory type pain” rather than an injury that was

chronic in nature. (Emphasis added.)

Finally, although the majority, in affirming

and adopting the opinion of the Administrative Law

Judge, accorded the opinion of Dr. Adametz great weight,

I assess greater weight to that of the claimant’s

treating physician, Dr. Rosenzweig.  When medical

opinions conflict, the Commission may resolve the

conflict based on the record as a whole and reach the

result consistent with reason, justice and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d

868 (1977).  A physician’s special qualifications and

whether a physician rendering an opinion ever actually

examined the claimant are factors to consider in

determining weight and credibility.  Id.  The claimant

treated with Dr. Rosenzweig in 2010 and after the

present work-related accident.  The claimant saw Dr.

Rosenzweig 16 times and testified that he spends at
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least thirty minutes with her at each appointment.  By

contrast, the claimant saw Dr. Adametz once and,

according to the claimant, spent “ten minutes tops” with

her.

The claimant provided the April 22, 2016

through July 6, 2016 chiropractic notes to Dr.

Rosenzweig for him to review.  After reviewing those

records and hearing the claimant’s account of how the

accident occurred, Dr. Rosenzweig opined, “[t]he large

lumbar spine (lower back) disk herniation, in my

opinion, is related to the mechanism of injury of

swinging a sledgehammer overhead creating torque to

result in her disk herniation...”.  Thus, I find that

the claimant established by a preponderance of the

evidence that there are objective findings of a new low

back injury in the form of muscle spasms and a large

lumbar spine disk herniation.  Thus, I find that the

claimant sustained a compensable injury to her low back.

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


