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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 19, 2017.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at a pre-hearing conference conducted on
May 10, 2017 and contained in a pre-
hearing order filed that same date are
hereby accepted as fact.

2. Claimant has failed to meet her burden of
proving by a preponderance of the evidence
that she is entitled to additional medical
treatment from Dr. Arnold for her compensable
shoulder injury.
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We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant has failed to meet her burden of proving by

a preponderance of the evidence that she is entitled to

additional medical treatment from Dr. Arnold for her

compensable shoulder injury.

Factual and Medical Background

The claimant is 46 years old and worked in

quality control for the respondent-employer.  In her

position, the claimant was responsible for making USDA

quality checks.  The claimant testified that her

position required her to move boxes that weighed up to

50 pounds throughout the course of her workday.

On February 11, 2013, the claimant was moving

a heavy box of chicken to the production line after

inspection and immediately felt a pain in her right

shoulder.  According to the claimant, her shoulder made

a sound, she felt pain that was like an electric shock

and her arm locked up.

The claimant was initially treated by Dr. Karl

Haws, who treated her with ice, shots, and physical

therapy.  When the claimant’s pain did not resolve, Dr.
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Haws ordered an MRI. The MRI was performed on November

27, 2013 and revealed the following:

1. Tendinosis of the posterior
supraspinatus and anterior
infraspinatus at the distal
attachment to the greater
tuberosity.
2. Moderate degenerative change of
the AC joint.

Dr. Haws also referred the claimant to Dr.

Marcus Heim.  The claimant first saw Dr. Heim on June 2,

2014.  Dr. Heim diagnosed the claimant with an

impingement and initially treated the claimant with

physical therapy.  When physical therapy failed, Dr.

Heim performed an arthroscopy right shoulder with

debridement of superior labrum, biceps tenotomy and open

acromioplasty, and proximal biceps tenodesis on November

13, 2014.  Dr. Heim placed the claimant at maximum

medical improvement on February 11, 2015 and referred

her for a functional capacity evaluation (hereinafter,

“FCE”).

The claimant underwent the FCE on May 21,

2015.  The summary of findings from the FCE are as

follows:

1. Ms. Asencio is capable of
performing the physical demands of
her pre-injury job, providing that
the work is performed below shoulder
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height due to her inability to lift
more than 10 pounds over shoulder
height. From an ergonomic standpoint
and to fit Ms. Asencio’s
demonstrated abilities, repetitive
tasks should be performed between
waist and chest height, avoiding
repetitive shoulder-level and above
tasks.

2. Ms. Asencio is able to perform
the work tolerances outlined on the
physical abilities and job match
table.

3. The results of testing indicate
that Ms. Asencio demonstrates a full
LIGHT capacity with some abilities
into the MEDIUM range. Positional
limitations were demonstrated in
repetitive forward reaching with the
right upper extremity and overhead
reaching. 

Dr. Heim assigned an impairment rating of 2%

impairment of the upper extremity which equates to 1%

impairment of the whole person. 

The claimant testified that the surgery

performed by Dr. Heim did not help.  The claimant

continued to experience pain, tingling, numbness, and

burning and returned to Dr. Heim on August 5, 2015.  The

notes from this visit indicated that Dr. Heim felt

“obligated to at least get a nerve conduction study of

the right upper extremity”.  However, this nerve

conduction study was not performed.
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The claimant exercised her right to change

physicians and sought treatment from Dr. Christopher

Arnold.  The claimant initially saw Dr. Arnold on August

16, 2016.  Dr. Arnold ordered an MRI which was performed

on December 8, 2016.  The findings from the MRI revealed

the following:

Findings:
Numerous foci of susceptibility
artifact are noted within the soft
tissues lateral and anterior to the
acromion, consistent with prior
surgery.

The acromion has type II morphology
with minimal subacromial spurring. 
The acromioclavicular joint
demonstrates mild osteoarthrosis.
There is no fluid in the
subacromial-subdeltoid bursa.

There is a mild supraspinatus and
infraspinatus tendinosis. The
rotator cuff tendons are intact.
Rotator cuff muscle bulk is normal. 

The long head of biceps tendon is
intact.

There is no glenohumeral joint
effusion. On this nonarthrographic
examination, the glenoid labrum is
intact. The glenohumeral articular
cartilage is normal. 

Impression: Mild supraspinatus and
infraspinatus tendinosis without
rotator cuff tendon tear. Mild
acromioclavicular joint
osteoarthrosis.
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Dr. Arnold’s records from May 2, 2017

indicated an opinion that the claimant had a partial

cuff tear.  Dr. Arnold initially attempted conservative

treatment in the form of a CSI.  The CSI did not provide

relief.  Dr. Arnold recommended that the claimant

undergo a “scope to assess the integrity of the cuff”. 

Thereafter, “[i]f it is torn less than 50%, we will

debride it; if it is more than 50%, I will repair it”. 

Dr. Arnold also planned to assess the AC joint and

likely perform an acromioplasty and distal clavicle

resection.  The respondent denied this recommended

treatment.

Per request of the respondent, Dr. Heim

drafted a letter indicating the following:

Claimant, as a result of a February
11, 2013 causally related injury,
underwent right shoulder surgery on
November 13, 2014 that was performed
by me. That surgical procedure
revealed that the claimant had a
small labral tear that was debrided,
a proximal biceps tendon tear that
was tenodesed, and an impingement
that was addressed with an
acromioplasty. In the process of
performing the above surgery, I was
able to visualize the rotator cuff
both arthroscopically and directly
via a mini open approach. She did
not have a rotator cuff tear.

I reviewed claimant[’]s MRI dated
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December 18, 2016 and there is still
no evidence of any pathology that
would warrant further operative
intervention. Her rotator cuff is
not only intact, but the radiologist
points out that the muscle is of
“normal bulk,” indicating good
function. The radiologist also makes
no mention of labral pathology,
outlet obstruction, gleno-humeral
arthritis, or any other major
pathology.

The above findings, combined with
the fact claimant has not worked for
Cargill since October 24, 2014,
refudiates any claim that she was
unaddressed shoulder pathology that
has any causal relationship with a
February 11, 2013 claim.  Finally,
any further surgery on claimant’s
right shoulder based on the above
MRI findings and her outcome from
previous treatments, would be ill
advised and in my opinion neither
reasonable nor necessary. ...

Opinion

An employer shall promptly provide for an

injured employee such medical treatment as may be

reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a). 

The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v.

Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543

(1999).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 
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Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676

S.W.2d 750 (1984).

The claimant seeks additional medical

treatment in the form of surgical intervention as

recommended by her treating physician, Dr. Arnold.  As

noted above, Dr. Arnold recommended that the claimant

undergo a scope and additional treatment as appropriate

based on the results of the scope.  The preponderance of

the evidence shows that the claimant is entitled to

additional medical treatment by Dr. Arnold.  

The claimant has consistently maintained that

her right shoulder was not getting better and was, in

fact, getting worse.  The claimant was treated

extensively with conservative methods such as physical

therapy, injections, and ice packs, as well as surgical

intervention.  However, none of these methods provided

the claimant relief.  Despite the claimant’s continuing

problems with her right shoulder, Dr. Heim released her

from his care.  When the claimant could not get help

from Dr. Heim, she changed physicians and sought

treatment from Dr. Arnold. 

I note that prior to her work-related injury,

the claimant did not have problems with her right
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shoulder.  I also note that the claimant did not injure

her right shoulder after the initial accident. 

According to the claimant’s testimony, which is

corroborated by the medical records, her shoulder has

not improved since her work injury.

Dr. Arnold, an orthopedic surgeon, reviewed

the December 8, 2016 MRI, examined the claimant, and

determined that surgery was the appropriate next step. 

Clearly, he believes the treatment he recommended was

reasonable and necessary.  Additionally, Dr. Arnold

noted that the need for the recommended treatment was

work-related.

Although the ALJ determined that Dr. Heim’s

opinion was entitled to great weight, I disagree with

this assessment.  When medical opinions conflict, the

Commission may resolve the conflict based on the record

as a whole and reach the result consistent with reason,

justice and common sense.  Barksdale Lumber v. McAnally,

262 Ark. 379, 557 S.W.2d 868 (1977).  The respondent’s

doctor, Dr. Heim, opined that there is no evidence of

any pathology that would warrant further operative

intervention. Although Dr. Heim noted that he reviewed

the report from the second MRI, he did not review the
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MRI itself as evidenced by his reliance on the findings

of the radiologist.  Dr. Arnold, noted that he reviewed

the MRI and found that the claimant had AC arthropathy

and a partial cuff tear after repair. Based on

the totality of the circumstances in this case (the

claimant’s continuing complaints, the fact that the

claimant had no pre-existing problems with her right

shoulder and has not re-injured her shoulder, Dr.

Arnold’s more recent examination of the claimant, and

Dr. Arnold’s review of the actual MRI), I find the

testimony of the claimant’s current treating physician,

Dr. Arnold, to be more credible.  

For the foregoing reasons, I find that the

claimant proved by a preponderance of the evidence that

she is entitled to additional medical treatment

recommended by Dr. Arnold. 

For the foregoing reasons, I must dissent from

the majority opinion.

    
_______________________________
PHILIP A. HOOD, Commissioner


