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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondent appeals an administrative law

judge’s opinion filed January 24, 2017.  The

administrative law judge found that the claimant proved

he was entitled to additional medical treatment.  After

reviewing the entire record de novo, the Full Commission

reverses the administrative law judge’s opinion.  We

find that the claimant did not prove additional medical

treatment was reasonably necessary in connection with

his compensable injury.  
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I.  HISTORY

Herbert Dean Ayers, now age 66, testified that he

became employed with Tyson Poultry, Inc. in 1999.  The

parties stipulated that Mr. Ayers sustained a

compensable injury on May 16, 2002.  The claimant

testified that he injured his back while unloading

pallets from a truck.  According to the record, Dr. Don

R. Vowell saw the claimant on May 30, 2002:  

Herb is a 51 y/o white male seen today for
pain in his lower back of two weeks duration.
This gentleman is an employee of Tyson, Green
Forest, has worked for them for 3 years.  He’s
been treated by us once in January 2000 with
pain in his lower back and into his left hip
after a lifting incident at Tyson.  He
recovered over a period of 6 months.  At that
time it was noted that he had significant DDD
particularly at L3-4 with spondylolytic defect
at L5-S1 with spina bifida occulta.  This
episode started when he was trying to move
some heavy totes that weighed 2,000 pounds.
He was in a semi-trailer truck with a handjack
and injured his back trying to move those
totes....

Completely lumbar spine x-rays show
generalized DDD at all levels, and his lower
thoracic and lumbar spine area.  He has a
little marked narrowing at L3-4 with a slight
retrolisthesis and a left lumbar scoliosis
with narrowing in the right on the AP view.  
There’s also multiple levels of spurs and
there is a congenital abnormality at L5-S1
with spondylolytic defect and spina bifida. 

Dr. Vowell’s impression was “Low back sprain



AYERS - F607026 3

superimposed on DDD of the lumbar spine with

spondylolytic defects at L5-S1.”  Dr. Vowell treated the

claimant conservatively, and he assigned permanent

lifting restrictions on June 20, 2002.   

The parties have stipulated that the claimant

sustained another compensable injury on May 6, 2006. 

The claimant testified that he “slipped and fell in the

hallway” on May 6, 2006, injuring his lower back and

hip.  According to the record, the claimant informed the

respondent-employer on May 6, 2006 that he had fallen

and injured his back.  An x-ray on May 8, 2006 showed

“severe DDD at L4-5 and most recently at L5-S1.  He has

a pre-existing spondylolytic defect at L5-S1.”

The claimant’s testimony indicated that he did not

work for the respondent after about June 5, 2006.  Dr.

Kelly R. Danks reported on June 13, 2006, “He slipped

and fell on May 6, 2006 at work and landed on his right

hip.  His chronic back pain has been aggravated since

that time.”  Dr. Danks assessed “Degenerative disc

disease resulting in lumbago.”  An MRI of the claimant’s

lumbar spine was taken on June 22, 2006, with the

impression, “Volume loss, signal loss in upper lumbar

interspaces.  Greatest degree of involvement is at L3-4
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anteriorly.  Bilateral foraminal narrowing at L3-4 is

present, left greater than right.”

Dr. Danks stated on June 23, 2006, “At this time, I

do not think any surgery is going to correct his chronic

back pain.  I have discussed consideration of epidural

steroid injections, which he has declined....I do not

expect his back pain to improve significantly.”    

Dr. Danks reported on July 11, 2006:

Mr. Ayers has suffered a back injury while at
work.  He has had chronic back pain for some
time.  He has been on chronic narcotics.  He
has reached maximum medical improvement.  He
has some significant degenerative changes and
degenerative scoliosis.  I do not see anything
that acutely occurred at the time of his
accident.  Therefore, I am unable to rate any
type of permanent disability, as I think most
of this was preexisting.  

The parties have stipulated that “the claimant’s

healing period for his May 6, 2006 injury ended on

July 11, 2006.”    

A Change of Physician Order was entered on

August 21, 2006: “A change of physician is hereby

approved by the Arkansas Workers’ Compensation

Commission for Herbert D. Ayers to change from Dr. Kelly

Danks to Dr. Eric Spann[.]”  Dr. Eric G. Spann began

treating the claimant on September 25, 2006 and stated
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in part, “This man is now disabled after his fall, which

was not the case before his fall.  He was working a full

schedule, with his chronic pain being treated

effectively.  After his fall, he can no longer work,

because his requirements for medication, and his

tolerance of even 1-2 hours at work make employment

impossible.”  

Dr. D. Luke Knox informed Dr. Spann in December

2006 that he would arrange additional diagnostic

testing.  A lumbar myelogram was done on March 5, 2007,

with the impression, “There appears to be a large disc

herniation on the left side at L4-5 impinging the left

L4 nerve root and possibly some impingement upon the

left L5 nerve root.  Levoscoliosis.  Disc degeneration,

L3-4 and L4-5.  Disc bulging, L2-3 and L3-4.”

Dr. Knox informed the claimant’s attorney on

March 8, 2007, “I believe him to be totally disabled at

this point.  Apparently, he fell in May 2006 and that

would be the date of his current disability.”  

Dr. Knox informed Dr. Spann on March 22, 2007 that

lumbar surgery was a treatment alternative for the

claimant.  However, Dr. Knox reported on September 20,

2007 that the claimant “has elected not to pursue
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surgery and wishes to close out his workers’

compensation claim.”  Dr. Knox assigned the claimant an

8% anatomical impairment rating.  The parties stipulated

that the respondent “has accepted and paid permanent

partial disability benefits based upon an 8% rating.” 

The parties have also stipulated that “The Second Injury

Fund has accepted and is paying permanent partial

disability benefits based upon 15% wage loss.”  The

administrative law judge eventually found that the

claimant “met his burden of proving by a preponderance

of the evidence that he is permanently totally disabled

as a result of his compensable injury.”  The Full

Commission affirmed and adopted the administrative law

judge’s decision, and the parties have stipulated that

the finding of permanent total disability is “final and

res judicata.”    

The record indicates that Dr. Spann’s diagnosis on

October 23, 2007 was “Back pain.”  Dr. Spann recommended

“Spinal Decompression Therapy.”  The claimant testified

that he desired to undergo spinal decompression therapy

as recommended by Dr. Spann.  The claimant testified,

“They do the spinal decompression therapy with a

machine.  It’s a computerized machine.”      
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A pre-hearing order was filed on March 6, 2008. 

The claimant contended that “he suffered a compensable

injury on or about May 6, 2006 to his low back for which

Respondent No. 1 is refusing continued reasonable and

necessary medical treatment.”  Respondent No. 1

contended that it “initially accepted the claimant’s

alleged May 6, 2006 injury as compensable.  The

respondent provided medical treatment with Dr.

Ledbetter, orthopaedic surgeon, and Dr. Danks,

neurosurgeon.  The claimant requested and received a

change of physician to Dr. Spann, his family physician. 

The claimant has also been evaluated by Dr. Knox,

neurosurgeon.  Prior to May 6, 2006 the claimant was

being treated regularly for low back pain and was

prescribed muscle relaxants and pain medication.  The

claimant had a lumbar MRI on November 4, 2004 revealing

multiple disc bulges, degenerative disc disease, and an

annular tear at L4-5.  After May 6, 2006, the claimant

had another MRI on June 22, 2006 which was very similar

to the 2004 MRI.  The claimant has no objective findings

to support a May 6, 2006 compensable injury.  Any

objective findings related to his lumbar spine pre-

existed May 6, 2006.  Alternatively, if the claimant
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sustained a compensable injury on May 6, 2006, it was a

temporary aggravation of his pre-existing condition

which has now resolved.  The respondent does not seek a

reimbursement of benefits paid.”  

The parties agreed to litigate the following

issues:

1.  Compensability of injury to the claimant’s
low back on May 6, 2006.
2.  The claimant’s entitlement to additional
medical treatment.  

After a hearing, an administrative law judge filed

an opinion on June 16, 2008 and found that the claimant

proved he sustained a compensable injury to his lumbar

spine on May 6, 2006.  The administrative law judge

found that the claimant proved that he was “entitled to

additional medical treatment for his compensable lumbar

spine injury.”  The administrative law judge stated in

his opinion, “I believe it is important to note that

this decision should not be interpreted as finding that

claimant is entitled to perpetual conservative treatment

from Dr. Spann.  Instead, I am simply finding that as of

the time of the hearing claimant is entitled to

additional medical treatment from Dr. Spann, his

authorized treating physician.  This would include the
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spinal decompression therapy which has been recommended

by Dr. Spann.”  The parties have stipulated that the

administrative law judge’s June 16, 2008 opinion is

“final and res judicata.”  

The record indicates that Dr. Spann referred the

claimant to Mountaincrest Rehabilitation on December 8,

2008.  Dr. Spann’s handwritten instructions appeared to

include a recommendation of “Decompression” in the

claimant’s lumbar spine.  The claimant treated at

Mountaincrest Rehabilitation, in Harrison, Arkansas,

beginning December 8, 2008.      

A hearing was held on November 18, 2009.  The

claimant testified that he had treated at Mountaincrest

Rehabilitation Center in Harrison, Arkansas, but that he

had not undergone “spinal decompression therapy”

recommended by Dr. Spann.    

The record indicates that Dr. Spann referred the

claimant to St. John’s Clinic Green Forest effective

March 9, 2010.  The claimant was prescribed 6 visits,

“Eval & Treat for spinal decompression.  Patient

request.  WC has stated they will cover PT/decompression

in Arkansas.”  Dr. Spann signed a Prescription for Spine

Treatment on March 9, 2010.  The Prescribed Treatment
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Plan included “Spine Med Spinal Decompression,” “Manual

Therapy and Mobilization,” and “Therapeutic Exercises.” 

The Frequency was to be 3 times weekly for 8 weeks.  Dr.

Spann prescribed a “Home decompression device” on

August 4, 2010.  

The record indicates that Dr. Spann referred the

claimant to Cherry Health Center on February 24, 2011

for Spinal Decompression.  A pre-hearing order was filed

on April 28, 2011.  The claimant contended that “his

treating physician, Dr. Eric Spann, has referred the

claimant to Cherry Health Center in Springfield,

Missouri.  The respondent has controverted this

referral.”  The respondent contended, among other

things, “The June 16, 2008 decision of the

Administrative Law Judge found that Claimant was

entitled to additional medical treatment from Dr. Spann,

which included spinal decompression therapy recommended

by Dr. Spann....Cherry Hill refused to abide by the

Arkansas fee schedule.  Cherry Hill is not associated

with Tyson’s managed care entity and as it refused to

abide by the fee schedule, Tyson in accordance with the

Workers’ Compensation Act refused to authorize

treatment.  Instead, Tyson provided therapy for the
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Claimant in Arkansas.  Tyson denies that Claimant is

entitled to treatment with Cherry Health Center or

Cherry Hill Rehabilitation, entities which are not

associated with its MCO and which refuse to abide by

Arkansas fee schedule.  Further, Tyson has provided

ample conservative treatment to the Claimant in

accordance with the June 16, 2008 Administrative Law

Judge Opinion.”  

The parties agreed to litigate the following issue: 

“1.  The claimant’s entitlement to additional medical

treatment; specifically, medical treatment at Cherry

Health Center as recommended by Dr. Spann.”

A hearing was held on June 9, 2011.  The claimant

testified that he continued to suffer from pain in his

lower back.  The claimant testified that he had treated

on 12 occasions at Mountaincrest Rehabilitation Center. 

The claimant testified that said treatment temporarily

improved his condition.  The claimant agreed on cross-

examination that he had received spinal decompression

therapy at Mountaincrest.     

The administrative law judge filed an opinion on

June 29, 2011.  The administrative law judge found that

the claimant was “not entitled to treatment at Cherry
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Health Center.”  The administrative law judge found, “5. 

Claimant is entitled to continued medical treatment

including physical therapy; however, this treatment must

be at a facility which complies with the Arkansas

Workers’ Compensation law.”  The parties have stipulated

that “the prior opinions in this matter are final and

res judicata.”

The claimant followed up with Dr. Spann on

April 26, 2012: “He presents to me for the chronic

lumbar back pain that he has had for many years for

which I have cared for him under the purview and

oversight of the Worker’s Compensation Program.  His

recent attempt at physical therapy was unsuccessful and

he has not been able to go back because the

decompression therapy attempts caused him increased pain

he felt like stating ‘the physical therapist did not

work out like previous ones had.’” Dr. Spann assessed

“Chronic lumbosacral pain, lumbar OA, DDD - lumbar,

lumbar pain with radiculopathy down both legs, muscle

spasms, depression from chronic pain (chronic lumbar

pain), severe lumbar pain, inflammatory arthritis,

undifferentiated lumbar dysfunction....We will continue

all of his chronic medications, continue to see him
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every 3-6 months or as needed by Worker’s Comp.  We will

see him as needed as requested.  The patient will also

be given Kenalog 40-80 mg q 3 months and Celestone 1 to

1 ½ ml. q 3-6 months as needed for the rheumatic

complications of his lumbar OA and radiculopathy.”  

The claimant followed up with Dr. Spann on

November 26, 2012:

Patient presents as a 61-year-old man with
chronic disability from back pain injury and
has had Worker’s Comp for many years due to
this.  He has separate visits generally in the
clinic.  One for his Worker’s Comp for low
back pain, chronic pain problems, and then
separately a visit for diabetes type 2....
The patient has chronic back pain with
inability to stand for more than 10-15 minutes
at a time.  This is unchanged.  His back pain
in unchanged generally.  His disability and
retirement have not changed in the last 3-6
months since I saw him last.  

Dr. Spann’s assessment was “In history, chronic

pain F/U today, chronic musculoskeletal spasms,

rheumatism, OA.  PLAN: Refills will all be done for the

patient for 3 months.  He will be seen every three

months for steroid injections and refills as needed.”

The claimant followed up with Dr. Spann on

December 20, 2012, March 14, 2013, March 27, 2013,

June 12, 2013, September 11, 2013, October 16, 2013,

March 27, 2014, and May 20, 2014.  The record contains a
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Faxed Prescription signed by Dr. Spann on October 7,

2014: “Physical therapy 3x week x 6 weeks.”

Dr. Spann noted on December 7, 2014, “He presents

with low back pain....He notes some pain relief with

narcotic pain medication and physical therapy....PT told

him to go see Dr Cannon in Fayetteville to have facet

injections.  He would like to discuss this.”  Dr.

Spann’s assessment included Low back pain, chronic pain,

Lumbar radiculopathy, Lumbar osteoarthritis, and Spinal

enthesopathy.  Dr. Spann planned a referral to Dr.

Cannon for epidural injections and a referral for

additional physical therapy.  

Dr. Spann faxed a prescription on January 2, 2015: 

“Physical therapy 2x weekly for 6 weeks.”  The claimant

followed up with Dr. Spann on February 18, 2015: “Low

back pain noted.  Symptoms remain about the same as last

visit.”  Dr. Spann noted on March 19, 2015, “Mr. Ayers

presents with low back pain.  Symptoms remain about the

same as last visit.  The discomfort is most prominent in

the lumbar spine....He states that the current episode

of pain started 9 years ago.  The event which

precipitated this pain was a fall ‘slipped and fell at

work in 2006.’  This occurred at work....Had injections
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in his back at Dr. Cannon’s office in Little Rock

approx. 2 weeks ago.  Reports good results.  Pain has

been better since the injections.”  Dr. Spann performed

an injection and refilled the claimant’s medication.     

The claimant received emergency medical treatment

on April 14, 2015: “Pt reports while picking up scrap

wood he tripped and fell landing on his left hip.  Pt

reports he was unable to stand after fall.  Pt complains

of left hip pain that worsens with movement and

palpation.”  An x-ray of the claimant’s pelvis was taken

on April 14, 2015 with the impression,

“Intertrochanteric fracture of proximal left femur.” 

The claimant underwent surgery in the form of

“Trochanteric fixation.”  The claimant also continued to

follow up with Dr. Spann.  

Dr. Spann faxed a prescription on November 20,

2015: “P.T. 2-3 x/wk duration 12 weeks.  Post-op hip

pain.  Lumbar radiculopathy.”  Dr. Spann’s assessment on

May 25, 2016 was “1.  Chronic pain.  2.  Lumbar

radicular pain.  3.  DDD (degenerative disc disease),

lumbosacral.”  Dr. Spann refilled the claimant’s

prescription medication.  Dr. Spann informed the

respondent on June 20, 2016, “Herbert is having some
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increasing back and core muscle abdominal issues that

need to be addressed.  These were flared by his hip

surgery, but are only present due to chronic back

problems, founded in his original injury and WC-related

condition.  Please cover these necessary PT ordered

services.”  

Dr. Spann ordered physical therapy on July 18,

2016: “Lumbar spine.  Core abdominal.  Core hips.  Core

strengthening.  3x/wk for 12 weeks.”  The record

indicates that Joel Sebag provided the claimant with

physical therapy at Spine And Sports Soft Tissue & Joint

Care, Harrison, Ar., beginning July 29, 2016.  Dr. Spann

stated on August 24, 2016, “Herbert still requires PT

for his post-hip effects on his lower back, and need for

guided and assisted strengthening and stretching, as

well as core strength program.  He is making progress,

but would benefit long-term from 12 weeks of PT, twice

weekly, as previously.”  

Dr. Spann wrote to the respondent on August 24,

2016:

Mr. Ayers has reached a steady-state with his
chronic pain.  I testified to this fact for
Tyson WC, and the patient approximately 7
years ago.  His pain and therapy is unchanged
for nearly 10 years, except for 6-12 month
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setback due to hip fracture/replacement which
caused his condition to degenerate
temporarily, but has now stabilized at a new,
although slightly lowered baseline.

His current orthopedic, neurological, and pain
therapy is ongoing, at baseline, and likely to
never change.

He is disabled completely from gainful
employment, and any treatment or therapy is
for maintenance, optimizing daily health
despite injury and chronic pain issues, and
not in any way related to return to work.

Joel D. Sebag reported the following on

September 5, 2016: “It is my professional opinion that

the patient’s rehab potential is GOOD....Patient will

benefit from lumbar spine comprehensive rehabilitation

to address muscle strength (core group - including

abdominal and lumbar stabilization), progressive range

of motion with resistive strengthening activities,

decrease neural com.”  Joel Sebag reported on

September 9, 2016, “Patient received PT for back rehab

due to DDD with radiculopathy.  PT for stretching,

lumbar stabilization, core strengthening, HEP, Decrease

neural symptoms.”  Mr. Sebag stated, “No further

authorization from workman’s comp.  He will continue

with HEP.”  The claimant testified that he had

benefitted from physical therapy provided by Joel Sebag. 
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  Dr. John P. Park, a physician with National Comp

Care, Inc., reported on September 12, 2016:  

Mr. Ayers is a 65-year-old male who has been
followed since 2006 for a work-related injury
to his lower back.  The diagnosis has been
intervertebral disc degeneration in his
lumbosacral area.  He has had multiple
modalities of treatment including physical
therapy with spinal decompression, soft tissue
releases, lumbar stabilization and core
strengthening programs over the years.  In
addition proximally 3 times a year he has
received injections through pain management
with Dr. Cannon for back discomfort.  He has
overall had fair pain control in a fairly
stable pattern until he broke his hip in May
2015 and underwent a hip pinning.  He has been
followed by Dr. Eric G. Spann who felt that
his back pain was exacerbated during his
recovery after hip surgery and placed him on a
guided and assisted strengthening and
stretching program as well as core
strengthening program to his lower back.
Dr. Spann has requested an additional course
of therapy for 12 weeks twice weekly feeling
it may benefit him further.  In a letter
generated by Dr. Spann on 8/24/2016 he stated
that Mr. Ayers had reached a steady state with
his chronic pain.  His pain and therapy has
been unchanged for nearly 10 years except for
the setback due to his hip fracture surgery.
He felt that he was now stabilized at a new
although slightly lower baseline.  He did not
think this would ever change.  He felt that he
was completely disabled from gainful
employment, that any treatment or therapy is
for maintenance and optimizing his daily
health.  He has been followed by spine and
sports physical therapy and in their clinic
note of 9/2/2016 was noted to have increase in
stable lumbar flexion and extension and stable
strength to his lower back.  The patient was
noted to be ambulatory with no limp and
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utilizing no assistive devices.

With the assistance of Occupational Disability
Guidelines (ODG), it is noted that therapy
after hip fracture itself is recommended for
only approximately 18 visits over 2-3 months.
Exacerbation of his back pain is not unusual
when recovering from a hip fracture while the
patient is learning transfers, and utilizes
aids to ambulation initially to get around.
Since the patient is ambulating well and
requiring no assistive devices, continues to
improve in his range of motion with time and
has mildly subnormal strength although it is
now stable, there is no mention of any
additional trauma to his back because of the
hip fracture or new injury in the interim
while he is recovered.  It is over a year
since his operative treatment for his hip
fracture and there is no support for
continuing his physical therapy other than
home programs of core strengthening and range
of motion.  ODG, Work Loss Data Institute,
9/12/2016.

The request for further physical therapy
extension is denied.

Dr. Spann performed an injection on September 21,

2016 and assessed the following: “1.  Chronic pain.  2. 

Lumbar radicular pain.  3.  DDD (degenerative disc

disease), lumbosacral.  4.  Palindromic rheumatism.” 

Dr. Spann continued providing follow-up treatment.       

A pre-hearing order was filed on November 18, 2016. 

The claimant contended that he was “entitled to

reasonable and necessary medical treatment with Dr. Eric

Spann who has ordered physical therapy.  The claimant
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contends that he wishes to continue to see Dr. Spann who

has treated him for a long period of time.”  The

respondent contended, “The June 16, 2008 decision of the

administrative law judge found that the claimant was

entitled to additional medical treatment from Dr. Spann,

which included spinal decompression therapy.  That

opinion also stated, ‘I believe it is important to note

that this decision should not be interpreted as finding

that claimant is entitled to perpetual conservative

treatment from Dr. Spann.’  Tyson provided spinal

decompression therapy as ordered.  Another hearing was

held on the claimant’s entitlement to therapy at a

facility that refused to accept the Arkansas Fee

Schedule, and a decision of June 29, 2011 held that the

claimant was not entitled to such treatment; however,

the decision found that the claimant was entitled to

additional physical therapy.  The respondent contends

that it has provided ample conservative treatment to the

claimant in accordance with the June 16, 2008 and

June 29, 2011 administrative law judge opinions.  The

claimant claims ‘perpetual conservative treatment’ and

the respondent denies that it is reasonably necessary. 

The respondent believes the hearing request is simply an
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effort on the part of the claimant to compel Tyson to

pay money it does not owe to settle this claim.  The

respondent contends that the claimant seeing a family

physician who is simply monitoring his back pain and

prescribing narcotics monthly who is 107 miles from the

claimant’s home is not reasonably necessary treatment

for the work-related injury.  If Dr. Spann were a

specialist and the only specialist in a 100-mile radius

that could constitute reasonably necessary treatment,

but that is not the case here.”  

The parties agreed to litigate the following

issues:

1.  The claimant’s entitlement to additional
medical treatment in the form of physical
therapy as recommended by Dr. Spann.
2.  Whether continued treatment with Dr.
Spann, who has relocated his practice 107
miles away, is reasonably necessary treatment.

A hearing was held on December 21, 2016.  The

claimant testified that his physical condition was

worsening, because he had been denied an additional 12

sessions of physical therapy.  The claimant testified

that he was taking medication prescribed by Dr. Spann,

including Oxycodone, Hydrocodone, and Tramadol.  The

claimant testified that Dr. Cannon was providing
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injections every three months, which also provided

benefit.    

An administrative law judge filed an opinion on

January 24, 2017.  The administrative law judge found

that the claimant proved he was entitled to more

physical therapy as recommended by Dr. Spann.  The

administrative law judge found that the claimant proved

he was entitled to additional treatment as recommended

by Dr. Spann.  The respondent appeals to the Full

Commission.

II.  ADJUDICATION

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The

employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably

necessary.  Stone v. Dollar General Stores, 91 Ark. App.

260, 209 S.W.3d 445 (2005).  Preponderance of the

evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher

Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  What

constitutes reasonably necessary medical treatment is a
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question of fact for the Commission.  Wright Contracting

Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984). 

An administrative law judge found in the present

matter, “2.  Claimant has met his burden of proving by a

preponderance of the evidence that he is entitled to

additional medical treatment in the form of a 12-week

session of physical therapy as recommended by Dr. Spann. 

3.  Continued treatment by Dr. Spann is reasonable and

necessary for claimant’s compensable injury.”  The Full

Commission does not affirm these findings.  As we have

discussed, the parties stipulated that the claimant

first sustained a compensable injury to his back while

employed with the respondent on May 16, 2002.  A

treating physician noted that the claimant had

“significant” degenerative disc disease in his lumbar

spine.  The claimant was given permanent work

restrictions on June 20, 2002.  

The parties stipulated that the claimant sustained

another compensable injury to his back on May 6, 2006. 

The claimant testified that he injured his back after a

slip and fall.  Diagnostic testing at that time

confirmed severe degenerative disc disease in the

claimant’s lumbar spine.  Dr. Danks’ assessment in June
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2006 was “Degenerative disc disease resulting in

lumbago.”  Dr. Danks noted, “I do not expect his back

pain to improve significantly.”  Dr. Danks opined on

July 11, 2006 that the claimant had reached maximum

medical improvement for his compensable injury.  The

parties stipulated that “the claimant’s healing period

for his May 6, 2006 injury ended on July 11, 2006.”  

Nevertheless, the claimant was granted a change of

physician from Dr. Danks to Dr. Eric G. Spann effective

August 21, 2006.  When a claimant has exercised his

absolute, statutory right to a change of physician, the

respondent must pay for at least the initial visit to

the new physician in order to fulfill its obligation to

provide reasonably necessary medical treatment.  Wal-

Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d

153 (2003).  In the present matter, Dr. Spann referred

the claimant to Dr. Knox, who stated in September 2007

that the claimant had declined surgery.  Dr. Knox

assigned the claimant an 8% permanent impairment rating

which was accepted by the respondent.  The

administrative law judge eventually found that the

claimant was permanently totally disabled.  The parties

stipulated that the finding of permanent total
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disability was “final and res judicata.”  

Dr. Spann recommended “Spinal Decompression

Therapy” in October 2007.  The record indicates that the

respondent paid for this recommended treatment which was

provided at St. John’s Clinic Green Forest and

Mountaincrest Rehabilitation.  Dr. Spann also prescribed

a “Home Decompression Device.”  The claimant testified

that spinal decompression only temporarily improved his

symptoms.  Dr. Spann reported in April 2012 that spinal

decompression “caused him increased pain.”  Dr. Spann

noted in November 2012, “His back pain is unchanged

generally.”  The claimant continued to receive regular

follow-up treatment and referrals from Dr. Spann.  Said

treatment included prescription opioid pain medication,

injections, and physical therapy.  Nevertheless, Dr.

Spann reported in March 2015, “Symptoms remain about the

same as last visit.”  

Dr. Spann’s assessment in May 2015 was “1.  Chronic

pain.  2.  Lumbar radicular pain.  3.  DDD (degenerative

disc disease).”  The Full Commission finds that these

conditions were the result of a pre-existing condition

and were not caused by the claimant’s compensable

injuries occurring May 16, 2002 or May 6, 2006.  In any
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event, Dr. Spann ordered additional physical therapy

which was provided at Spine And Sports Soft Tissue &

Joint Care beginning July 29, 2016.  The respondent paid

for this additional physical therapy recommended by Dr.

Spann.  

Dr. Spann reported on August 24, 2016, “His pain

and therapy is unchanged for nearly 10 years, except for

6-12 month setback due to hip fracture/replacement which

caused his condition to degenerate temporarily, but has

now stabilized at a new, although slightly lowered

baseline.”  Although the claimant testified that he had

occasionally experienced transient relief in his

symptoms, the evidence does not demonstrate that the

claimant has received any lasting benefit resulting from

the treatment and referrals provided by Dr. Spann

beginning in 2006.  Dr. Park reported in September 2016,

“The diagnosis has been intervertebral disc degeneration

in his lumbosacral area.  He has had multiple modalities

of treatment including physical therapy with spinal

decompression, soft tissue releases, lumbar

stabilization and core strengthening programs over the

years.  In addition proximally 3 times a year he has

received injections through pain management with Dr.
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Cannon for back discomfort....His pain and therapy has

been unchanged for nearly 10 years except for the

setback due to his hip fracture surgery [emphasis

supplied]....The request for further physical therapy

extension is denied.”  

It is within the Commission’s province to weigh all

of the medical evidence and to determine what is most

credible.  Minnesota Mining & Mfg. v. Baker, 337 Ark.

94, 989 S.W.2d 151 (1999).  The Full Commission finds in

the present matter that Dr. Park’s expert opinion is

credible, is corroborated by the record, and is entitled

to significant evidentiary weight.  The claimant in the

present matter did not prove by a preponderance of the

evidence that additional medical treatment was

reasonably necessary in connection with the injuries

occurring May 16, 2002 or May 6, 2006.  The parties

stipulated that the claimant reached maximum medical

improvement and the end of his healing period on

July 11, 2006.  The Full Commission recognizes that a

claimant may be entitled to ongoing medical treatment

after the healing period has ended, if the medical

treatment is geared toward management of the claimant’s

injury.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App.



AYERS - F607026 28

230, 184 S.W.3d 31 (2004).  The evidence in the present

matter shows that continuing medical treatment is no

longer geared toward management of the claimant’s 2002

and 2006 compensable injuries.  Instead, the record

demonstrates that the claimant requests continued

treatment for chronic pain and degenerative disc disease

as assessed by Dr. Spann in September 2016.

The Full Commission therefore reverses the

administrative law judge’s finding that the claimant

proved he was entitled to additional medical treatment. 

We find that the claimant did not prove additional

medical treatment was reasonably necessary in connection

with his compensable injury.  The claim is therefore

denied and dismissed.

IT IS SO ORDERED. 

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this
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claim, I dissent from the majority opinion, finding that

the claimant did not prove additional medical treatment

was reasonably necessary in connection with his

compensable injury.

Factual and Medical Background

The claimant suffered a compensable low back

injury on May 16, 2002 while unloading pallets from a

truck.  The claimant suffered an additional compensable

injury on May 6, 2006 when he slipped and fell, injuring

his lower back and hip.  The claimant’s initial treating

physician was Dr. Kelly Danks.  A change of physician

order was entered on August 21, 2006, making Dr. Eric

Spann the claimant’s treating physician.

In March of 2007, Dr. Knox recommended that

the claimant undergo lumbar surgery.  The claimant

declined surgery, and, instead, elected to undergo more

conservative treatments.  Dr. Knox assigned the claimant

an 8% impairment rating.

In December 0f 2007, Dr. Spann recommended

spinal decompression therapy.  The claimant received

spinal decompression therapy at Mountaincrest

Rehabilitation Center.  The claimant continued receiving

treatment from Dr. Spann in the form of physical
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therapy, prescription medications, and injections.  The

claimant also received treatment from Dr. David Cannon,

a pain management specialist.  Dr. Cannon treated the

claimant with spinal injections.

In April of 2015, the claimant suffered a non-

work related injury in the form of a fractured hip.  As

a result of this fracture, the claimant underwent a

surgery which was performed by Dr. Paul Olive.  After

the claimant was released from Dr. Olive, Dr. Spann

prescribed 12 weeks of physical therapy.  The respondent

accepted liability for this session of physical therapy

and the claimant underwent the therapy.  Prior to the

claimant’s completion of the therapy, Dr. Spann

prescribed another 12-week session of physical therapy. 

In his letter requesting approval for additional

physical therapy for the claimant, Dr. Spann wrote,

“Herbert still requires PT for his post-op hip effects

on his lower back, and need for guided and assisted

strengthening and stretching, as well as core strength

program.  He is making progress, but would benefit long-

term from 12 weeks of PT, twice weekly, as previously.” 

The respondent denied liability for the second session

of physical therapy.
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Dr. John Park offered an opinion by letter

dated September 12, 2016.  Dr. Park opined the

following:

... With the assistance of
Occupational Disability Guidelines
(ODG), it is noted that therapy
after hip fracture itself is
recommended for only approximately
18 visits over 2-3 months. 
Exacerbation of his back pain is not
unusual when recovering from a hip
fracture while the patient is
learning transfers, and utilizes
aids to ambulation initially to get
around.  Since the patient is
ambulating well and requiring no
assistive devices, continues to
improve in his range of motion with
time and has mildly subnormal
strength although it is now stable,
there is no mention of any
additional trauma to his back
because of the hip fracture or new
injury in the interim while he is
recovered.  It is over a physical
therapy other than home programs of
core strengthening and range of
motion.  ODG, Work Loss Data
Institute, 9/12/2016.

The request for further physical
therapy extension is denied.

This matter has been the subject of several

hearings.  The first decision was rendered by an opinion

dated June 16, 2008.  In that opinion, it was determined

that the claimant suffered a compensable injury to his

lumbar spine on May 6, 2006 and was entitled to
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additional medical treatment.  The second hearing

resulted in a finding on December 17, 2009 that the

claimant was permanently totally disabled as a result of

his compensable injury.  The third hearing entitled the

claimant to the treatment he received from Mountaincrest

Rehabilitation Center by opinion dated June 29, 2011. 

An opinion issued on February 6, 2013 found that the

Second Injury Fund had overpaid the claimant benefits

and was entitled to a credit in the amount of $3,298.50. 

The case is currently on appeal following the fifth

hearing. 

The claimant testified that he was never

treated by Dr. Park.  The claimant also indicated that

he did not know who Dr. Park was.

Currently, the claimant contends that he is

entitled to additional medical treatment in the form of

physical therapy as recommended by Dr. Spann.

Opinion

An employer shall promptly provide for an

injured employee such medical treatment as may be

reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a). 

The claimant bears the burden of proving that she is
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entitled to additional medical treatment.  Dalton v.

Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543

(1999).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 

Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676

S.W.2d 750 (1984).

Reasonable and necessary medical services may

include those necessary to accurately diagnose the

nature and extent of the compensable injury; to reduce

or alleviate symptoms resulting from the compensable

injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by

the compensable injury.  Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W.2d 593 (1995).  A claimant does

not have to support a continued need for medical

treatment with objective findings.  Chamber Door

Industries, Inc. v. Graham, 59 Ark. App. 224, 956 S.W.2d

196 (1997).

The additional treatment recommended by Dr.

Spann is reasonably necessary.  Dr. Spann opined that

the claimant required physical therapy.  According to

Dr. Spann, the claimant would receive long-term benefit

from this additional 12-week session of physical



AYERS - F607026 34

therapy.  Clearly, the claimant’s treating physician

believes the treatment is reasonable and necessary.

The physical therapist who treated the

claimant, Joel Sebag, reported in his September 5, 2016

notes that the claimant would benefit from physical

therapy.  Additionally, Sebag stated that the claimant’s

rehabilitation potential was good.  While records from

Sebag indicate that some of the claimant’s short-term

goals were achieved, the reports also indicate that the

short-term goals of neural compression being decreased

and improved motor function by 50% had only been 50%

achieved.  Additionally, the report also stated that

long-term goals of the claimant achieving normal trunk

activities with bending and lifting tasks with no

discomfort or pain had only been 50% achieved.  The

long-term goal of absence of pain, restoration of lumbar

joint movement to full range of motion, improving muscle

strength and resolve inflammation had also only reached

50% achievement.  

The claimant testified that physical therapy

helps with his pain and flexibility.  The claimant

explained that when he is not undergoing physical

therapy, his condition declines to the point of being
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intolerable.  The claimant is not only entitled to

medical treatment directed to improving his condition,

he is also entitled to treatment to maintain a level of

improvement after maximum medical improvement has been

reached.  Additional physical therapy will allow the

claimant’s flexibility and pain to maintain their levels

of improvement.  

Although the respondent’s witness opined that

additional physical was not reasonably necessary, I

accord little weight to Dr. Park’s opinion as compared

to that of the claimant’s treating physician and

physical therapist.  When medical opinions conflict, the

Commission may resolve the conflict based on the record

as a whole and reach the result consistent with reason,

justice and common sense.  Barksdale Lumber v. McAnally,

262 Ark. 379, 557 S.W.2d 868 (1977).  A physician’s

special qualifications and whether a physician rendering

an opinion ever actually examined the claimant are

factors to consider in determining weight and

credibility.  Id.  Dr. Park never examined the claimant

and based his opinion solely on a review of medical

records and a medical treatise.  Dr. Spann has been the

claimant’s treating physician since 2006 and is clearly
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in the better position to determine what care is

reasonable and necessary for the claimant.

Turning now to whether continued treatment

with Dr. Spann is reasonably necessary medical

treatment, I find that it is.  The claimant lives in

Green Forest.  As noted above, Dr. Spann became the

claimant’s authorized treating physician through a

change of physician order.  In 2012, Dr. Spann relocated

his practice from Green Forest to Mountain View, which

is 107 miles away.  

The claimant travels to Mountain View once a

month for treatment related to his compensable injury. 

The treatment includes prescribing medication.  The

claimant testified that he takes Oxycodone, Hydrocodone,

Tramadol and muscle relaxers.  The claimant requires

these medications to function throughout the day.  The

claimant testified, “I have to take a bunch of pain

pills and sit there until they kick in before I can do

anything.”  The claimant also stated, “I have to take

medication every three to four hours.”  

In addition to the claimant’s testimony, all

the medical evidence indicates that the claimant

continues to need medical treatment for his compensable
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low back injury.  The respondents offered no evidence

that the treatment the claimant was receiving from his

authorized treating physician was no longer reasonably

necessary.  Thus, I find that the treatment being

provided by Dr. Spann is reasonable and necessary.  

For the aforementioned reasons, I find that

the claimant established by a preponderance of the

evidence that he is entitled to additional medical

treatment in the form of 12 weeks of physical therapy as

recommended by Dr. Spann and that Dr. Spann’s continuing

treatment is reasonable and necessary.

For the foregoing reasons, I dissent from the

majority opinion. 

PHILIP A. HOOD, Commissioner


