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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE WESLEY A.
COTTRELL, Attorney at Law, Rogers, Arkansas.

Respondents represented by the HONORABLE GAIL PONDER
GAINES, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed May 17, 2017.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties
at a pre-hearing conference conducted
on January 25, 2017 and contained in a pre-
hearing order filed that same date are hereby
accepted as fact.

2. Claimant has failed to meet his burden of
proving by a preponderance of the evidence
that he suffered a compensable injury to his
respiratory system on October 15, 2015.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the May 17, 2017

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant has failed to meet his burden of proving by
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a preponderance of the evidence that he suffered a

compensable injury to his respiratory system on

October 15, 2015.

FACTUAL & MEDICAL BACKGROUND

The claimant worked for the respondent-

employer as a truck driver.  On October 15, 2015, the

claimant was driving a 2015 Peterbilt “regen” truck

delivering a truck-load to a Wal-mart store in

Clarksville, Arkansas.  As the claimant was pulling into

the parking lot, smoke and diesel fumes entered the cab

of his truck.  The claimant explained that the piece of

the truck’s engine that cleans the gases and diesel

fumes was broken, causing the fumes and gas to enter

through the filter or heating vents into the cab of his

truck.  As a result of inhaling these fumes, the

claimant began experiencing respiratory problems. 

The claimant explained how the regen engines

work as follows:

To the best of my knowledge,
whenever the engine gets carboned up
on these newer engines, the
government has put out a device that
they made the engines put on that
will clean the carbons out of the
engine, that clean up, like, the
gases and the diesel fumes that are
coming out of our trucks.  Well,
this unit gets up to 1800 degrees,
which it dumps either on a carbon
filter, a ceramic filter, or a metal
filter at 1800 degrees, which
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creates a gas.  And the heat is so
intense it burns the carbon out of
this engine.

Well, at that time, when it exploded
or whatever it did, the tube that
goes from the exhaust down to the
regen line where it dumps the fuel
into had broken, which was fixed. 
But it had broken and let all of the
gases come into the cab through the
filter or through the vents. 
Because it was cold, so I probably
had the heater on, so it probably
sucked it all up through the heater
vents.

The claimant testified that he completed the

delivery of his load and returned to the employer’s

location as he was instructed to do.  The vehicle was

taken to be repaired on October 19, 2015.  Three areas

of service were noted as being provided: (1) complete

service, which included changing the oil and filters,

greasing the truck and checking boxes; (2) replace cab

air filter; and (3) smoke coming into cab, which was

addressed by fixing a pin hole in the airline going from

the firewall under the cab, and replacing the flex pipe

and gaskets.

The claimant also testified that initially his

symptoms weren’t bad but that he had issues with

breathing if he was around chemical smells.  When asked

whether he reported that he was having breathing

problems, the claimant testified that he mentioned to
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some of the people who worked for the respondent-

employer that they were going to have to quit smoking

around him because that made his breathing more

sporadic.

The claimant stated that he had no prior

breathing or lung problems.  The claimant first sought

treatment for “[b]reathing issues” on March 31, 2016.  A

radiology report from that same date noted the following

impression:

Hyper expansion is suggested.  This
may represent chronic obstructive
pulmonary disease with emphysema. 
No acute abnormality of the chest is
otherwise identified
radiographically.

The claimant was also seen by Dr. James Hargis

who indicated that he believed the claimant’s symptoms

to be suggestive of the possible development of asthma. 

In addition, the claimant sought treatment from Dr.

Travis Brawner on March 22, 2017.  Dr. Brawner’s notes

from this visit noted the following assessment:

Chronic laryngitis with episodes of
laryngospasm findings consistent
with larynogopharyngeal reflux
exacerbating.  Possibly also
secondary to chemical exposure.

The claimant left the respondent’s employ in

March of 2016 because he had an issue with the CEO. 
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OPINION

In order to prove a compensable injury as a

result of a specific incident which is identifiable by

time and place of occurrence, the claimant must

establish by a preponderance of the evidence: (1) an

injury arising out of and in the course of employment;

(2) that the injury caused internal or external harm to

the body which required medical services or resulted in

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. § 11-9-

102(16), establishing the injury; and (4) that the

injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code

Ann. § 11-9-102(4)(A)(i)(Repl. 2002).  Should the

claimant fail to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of the claim, compensation must be

denied.  Mickel v. Engineering Speciality Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

Ark. Code Ann. §11-9-114 indicates, in

pertinent part:

(a) A cardiovascular, coronary,
pulmonary, respiratory, or
cerebrovascular accident or
myocardial infarction causing
injury, illness, or death is a
compensable injury only if, in
relation to other factors
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contributing to the physical harm,
an accident is the major cause of
the physical harm.

(b)(1) An injury or disease
included in subsection (a) of this
section shall not be deemed to be a
compensable injury unless it is
shown that the exertion of the work
necessary to precipitate the
disability or death was
extraordinary an unusual in
comparison to the employee’s regular
employment or, alternately, that
some unusual and unpredicted
incident occurred which is found to
have been the major cause of the
physical harm.

In the present matter, the claimant has

satisfied the requirements for establishing that he

suffered a compensable injury to his respiratory system. 

The claimant sustained an injury while performing

employment services on October 15, 2015.  The claimant

provided credible testimony that he inhaled fumes which

caused him to begin experiencing respiratory problems. 

The claimant also testified that he had not experienced

respiratory problems prior to this incident.  Also,

there are objective findings of an injury in the form of

“episodes of laryngospasms” as documented in Dr. Travis

Brawner’s March 22, 2017 medical records.

The claimant’s testimony regarding the

occurrence of this incident is supported by the

documentary evidence that the vehicle he was driving was

repaired four days after the incident.  Based on the
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complaint of “smoke coming into cab”, a pin hole in the

airline going from the firewall under the cab was

repaired and the flex pipe and gaskets were replaced.

Additionally, I find that the work-related

incident is the major cause of the claimant’s

respiratory problems.  Major cause means more than fifty

percent of the cause which the claimant must establish

by a preponderance of the evidence.  Preponderance of

the evidence means evidence of greater convincing force

and implies an overbalancing in weight.  W.L. Harper Co.

Am. Zurich Ins. Co. v. Woods, 2016 Ark. App. 431, 2016

Ark. App. LEXIS 456 (2016).  There was no record of the

claimant complaining of respiratory problems prior to

the work-related incident.  There was no record of the

claimant working for another employer or being in any

other environment that would cause respiratory problems. 

Although the claimant smoked prior to the work incident,

he quit smoking 18 years before the incident occurred. 

In short, there is nothing in the record that indicates

another cause for the claimant’s respiratory problems. 

Thus, I find that the claimant established by a

preponderance of the evidence that the work incident on

October 15, 2015, was the major cause of his respiratory

system injury.  

Therefore, based on the aforementioned, I find
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that the claimant’s respiratory system injury is a

compensable injury.

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


