
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G504498

ANTHONY YATES, EMPLOYEE CLAIMANT

BOARS HEAD PROVISION CO., INC., EMPLOYER RESPONDENT
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Claimant represented by the HONORABLE ANDY CALDWELL,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE ERIC NEWKIRK,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Reversed and
dismissed.

OPINION AND ORDER

The respondents appeal the opinion of an

administrative law judge filed on February 4, 2016,

finding that the claimant sustained a compensable right

foot injury during the course of his employment with the

respondent-employer on June 13, 2015, for which he was

awarded reasonable medical treatment and temporary total

disability benefits from June 16 through August 12,

2015.  Our carefully conducted de novo review of this
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claim in its entirety reveals that the claimant failed

to prove by a preponderance of the evidence that his

injury arose out of and in the course of his employment. 

Therefore, we find that the decision of the

administrative law judge is hereby reversed and this

claim dismissed.

On June 13, 2015, the claimant was working his

regular 2:00 to 10:00 p.m. shift removing product from a

“blast” to place in the cooler.  The claimant explained

that the cooler has approximately six or seven rows

which are about four feet apart from one another. 

According to the claimant, about two hours into his

shift, he was pulling a rack weighing “probably twelve,

thirteen hundred pounds” into the cooler, and he hit his

right foot “on the switch here” as he was “coming

through the aisle.”  The claimant testified that

although his foot hurt as a result of this incident, he

finished his task then informed his “lead,” Alex

Patricio, that he had hit his foot on a rack and needed

to go to the nurse.  According to the claimant, he

reported to the company nurse, Linda Carol Long, that he

was working and hit his right foot and that his foot was
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hurt.  The claimant testified that the nurse removed his

sock, examined his foot, put some “Icy Hot or something”

on it, then wrapped it.  The claimant stated that at the

time he did not think his foot was broken. 

The claimant testified that he returned to

work and at around 5:00 or 5:30, he returned to the

nurse’s station where he was seen by EMT, Nathaniel

Moeri.  We note that by that time Nurse Long’s shift had

ended.  The claimant stated that Moeri did the “same

thing” Nurse Long had done: examined his foot, and

wrapped it.  The claimant testified that Moeri noted

that, although his foot was swollen, it did not appear

to be broken.

The claimant testified that he worked three

more days before seeking medical treatment for his right

foot or allegedly reporting his injury to his

supervisor, Tremarcus Powell.1  On the third day, the

claimant reportedly told Powell that his foot “was

hurting so bad” that he had to go home and go to the

1 We note that Mr. Powell presented at the hearing to
testify, but was dismissed and left when the claimant failed to
make a timely appearance. 
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hospital.  The claimant stated that when icing his foot

at home did not reduce the swelling, he presented to the

emergency room of Forrest City Medical Center.  It was

there that he learned that he had broken his foot.  The

claimant stated that orthopedic physician, Dr. Naranje,

subsequently placed him in a full cast and took him off

of work for seven weeks.  Thereafter, the claimant

presented to his employer in order to fill out FMLA

paperwork.  The claimant testified that he was given a

full release to return to unrestricted duty on August

12, 2015. 

When questioned about deposition testimony the

claimant

had given prior to the hearing before the commission,

the claimant acknowledged that he testified that he had

told Nurse Long that he was working and “had a pain in

my foot.”  The claimant maintained, however, that he

informed both Nurse Long and EMT Moeri that he had hit

his foot on a meat rack earlier that day.  The claimant

also maintained that he informed emergency room

personnel that he had injured his foot in a work-related

incident. 
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Nurse Long testified that she has been the

Health Services Nurse for the respondent-employer for

sixteen years.  According to Long, she sees employees

for both work-related and non-work-related conditions. 

Long agreed that she records what she is told by the

employees and treats them accordingly.  If she has

reason to believe that something is work-related, Long

confirmed that she assists the employees in filling out

a “First Report of Injury, all the work comp claim forms

and report it to Zurich.”  Upon being presented with a

First Aid Log Sheet, Long confirmed that this document

shows that the claimant presented to her at 3:20 p.m. on

the date in question and left at approximately 3:25. 

Long further confirmed that the claimant informed her

that he felt like the arch in his right foot had

“dropped, and he requested that it be wrapped.  Long

acknowledged that she noted no swelling, bruising,

abrasions, or deformity of the claimant’s right foot

upon examination thereof.  Long affirmed that she asked

the claimant what had happened and he told her “he

didn’t know, his foot was hurting.”  Long agreed that,

had the claimant reported an injury, she would have
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commenced with the appropriate documentation even if the

claimant “hadn’t requested to go to the doctor or

something.”  “I would have made a note of that and sent

a report to his supervisor, so that his supervisor could

perform an investigation to find out what happened,”

Long added. “We do that to find corrective action, so

that we try not to have it happen again,” she said. 

Long agreed that they go to “great lengths” to ensure

that proper procedure is followed concerning work-

related claims of injury.  Finally, Long stated that

stress fractures, such as the one the claimant

sustained, can happen at any time for a variety of

reasons, such as “regular normal walking, running,

jumping, anything like that can cause a stress

fracture.”

EMT for the respondent-employer, Nathaniel

Moeri, testified that he saw the claimant on the

afternoon of June 13, 2015, when he returned to the

nurse’s station at 5:30 p.m.  Moeri stated that he also

keeps a log of all employee encounters.  Moeri confirmed

that on the Injury/Illness portion of that log, he

noted:  “He’s requesting more BioFreeze and to have his
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[right] foot wrapped.”  Moeri further noted as follows:

“He was seen earlier today, zero swelling or bruising

noted and zero deformities. Pulse was present. 

BioFreezed the foot, wrapped with coban, advised to

follow-up with PCP, primary care physician, returned to

work.”

Moeri denied the claimant reporting that his

condition was due to his having hit his foot on a meat

rack.  Rather, Moeri stated that when he asked the

claimant what had happened, the claimant responded that

he did not know what had happened.  Furthermore, Moeri

explained that had the claimant reported that his

condition was due to a work-related injury, “we would

have proceeded to send him out to the doctor and at that

time the doctor’s office would probably send him to the

ER for a medical evaluation.”  When questioned by the

commission concerning paperwork associated with

reporting an injury, Moeri explained: “I would have had

him - - the packet, the workers’ comp packet, I would

have given it to him and have him start filling out the

Zurich Form, the Arkansas Form and the First Response

Form.”  Moeri testified that when the claimant returned
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to the facility on June 17, 2015, following his

emergency medical treatment, he had the claimant fill

out a First Report of Injury and a Form AR-N. 

Moeri’s testimony was consistent with Nurse

Long’s testimony concerning the fact that in their roles

as on-site health care providers they assess and treat

both work-related and non-work-related conditions. 

Moeri also testified that there are many causes of

stress fractures.  “Oh, man,” stated Moeri. “You could

be walking through Wal Mart, basketball, sports, high  -

- if you’re playing sports, jumping, especially with a

foot can cause a stress fracture, getting out of your

car. There’s a number of ways you can cause a stress

fracture.” 

Upon cross-examination by the claimant, Moeri

was consistent concerning his prior testimony.2  In

addition, Moeri testified that upon returning to the

facility and filling out his workers’ compensation forms

2We note that although the claimant was represented by
counsel at that point, his attorney failed to come to the
hearing. In addition, the claimant had gotten lost on his way to
the hearing and the hearing was almost cancelled and the case
dismissed.  



Yates - G501498   9

on June 17, 2015, the claimant failed to mention

anything about injuring his right foot at work.

The only medical documentation of record is

emergency room reports from the Forrest City Medical

Center dated June 16, 2015.  Most notably, these records

reflect that the claimant presented with foot pain which

began two to three days prior for which he denied

injury.  Although an X-ray of the claimant’s foot

revealed a an oblique fracture of the head of the fifth

metatarsal of the claimant’s right foot, documentation

by attending physician, Dr. Paul Veach, reflects that

the claimant reported “HE CAN’T RECALL HOW HE INJURED

HIS FOOT.”  We note that this statement was the only

statement in Dr. Veach’s report that was written in all

caps.  Dr. Veach’s physical examination of the

claimant’s right foot revealed pain, swelling, and

tenderness over the fifth metatarsal.  Otherwise, this

examination was normal.  The claimant’s

differential diagnosis upon discharge was right foot

fracture, sprain, arthritis, and gout.  The claimant was

fitted with a temporary splint, given crutches, told not

to put weight on his right foot, and instructed to
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follow-up with orthopedic physician, Dr. Naranje, for

casting.  We note that the claimant used his group

health insurance provided through his employment to pay

for this and subsequent medical treatment.

Finally, we note that a First Aid Contact Log

submitted into evidence is consistent with Nurse Long’s

testimony.3  Furthermore, the claimant made the

following hand-written comments in a First Report of

Injury Form dated June 17, 2015: 

Describe Event: What
happened, why it happened,
and what is the injury(In
Full Detail): To the best
of my knowledge I was
working pulling and
pushing racks to and from
the blast and somehow my
foot has a pain I finish
my duties come to the
nurse and have it wrapped
and continue working then
two hours later I come
back to second shift nurse
and have it wrapped again
and continue working.

The claimant repeated this exact language in

3 This document also appears to reflect the claimant’s
encounter with EMT Moeri on June 13, 2015, but the printed copy
confirming this, as contained within the record, is too light to
be legible.   
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the “Briefly discuss the cause of injury” portion of a

Form AR-N completed on that same date.  When asked to

explain why he failed to make mention of a work-related

injury on these forms, the claimant responded, “Man, I

forgot. I was in pain. Man, I was in pain. I done broke

my foot.” 

The claimant has the burden of proving by a

preponderance of the evidence the compensability of his

claim. Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d

593 (1995); Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899

S.W.2d 845 (1995).  Ark. Code. Ann. § 11-9-

102(4)(A)(i)(Supp. 2009) defines a compensable injury

as:

[a]n accidental injury
causing internal or
external physical harm to
the body... arising out of
and in the course of
employment and which
requires medical services
or results in disability
or death. An injury is
“accidental” only if it is
caused by a specific
incident and is
identifiable by time and
place of occurrence[.]

A compensable injury must be established by
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medical evidence supported by objective findings.  Ark.

Code. Ann. § 11-9-102(4)(D). “Objective findings” are

those findings which cannot come under the voluntary

control of the claimant. Ark. Code. Ann. § 11-9-102(16). 

If the claimant fails to establish by a preponderance of

the evidence any of the requirements for establishing

the compensability of a claim, compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark.

App. 126, 938 S.W.2d 876 (1997); see also, Reed v.

ConAgra Frozen Foods, Full Commission Opinion, February

2, 1995 (Claim No. E317744). 

Moreover, questions concerning the credibility

of witnesses and the weight to be given to their

testimony are within the exclusive province of the

Commission.  Powers v. City of Fayetteville, 97 Ark. App

251, 248 S.W.3d 516 (2007).  When there are

contradictions in the evidence, it is within the

Commission’s province to reconcile conflicting evidence

and to determine the true facts.  Cedar Chem. Co. v.

Knight, 99 Ark. App. 162, 258 S.W.3d 394 (2007).  The

Commission is not required to believe the testimony of

the claimant or any other witness, but may accept and
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translate into findings of fact only those portions of

the testimony that it deems worthy of belief.  Id. 

However, the Commission may not arbitrarily disregard

the testimony of any witness. Patchell v. Wal-Mart

Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004). 

Furthermore, uncorroborated testimony of an interested

party is always considered to be controverted.  Burnett

v. Philadelphia Life Ins. Co., 81 Ark. App. 300, 101

S.W.3d 843 (2003). 

The claimant claims to have sustained a right

foot injury on June 13, 2015, during the course and

scope of his employment with the respondent-employer

when he struck his right foot against a rolling rack. 

The claimant contends that he reported this injury to

Nurse Long and EMT Moeri on the day of the injury; he

reported it to his supervisor thereafter, and; he

reported it to emergency room personnel on June 16,

2015.  The record, however, contradicts the claimant’s

testimony in that it fails to support that the claimant

ever reported a work-related, right foot injury to

anyone whatsoever or at any time during this claim. 

Nurse Long denied that the claimant reported an injury



Yates - G501498   14

to her, EMT Moeri denied that the claimant reported an

injury to him, emergency room records fail to reflect

that the claimant reported an injury to medical

providers at the Forrest City Medical Center during his

visit there, and documentation filled out by the

claimant in connection with this claim fail to reflect

that the claimant reported that he injured his right

foot - only that he was working and experienced foot

pain.  Notwithstanding objective findings of a fractured

fifth metatarsal of the claimant’s right foot, the

record is devoid of credible evidence to support the

claimant’s contention that this fracture was the result

of a specific, work-related incident that occurred on

June 13, 2015.  Rather, the record establishes only that

the claimant was seen at the in-house clinic twice on

that date with complaints of right foot pain with no

physical evidence of injury; he continued to work three

days thereafter without seeking medical treatment; when

he finally reported an alleged injury, he failed to

mention a specific event that caused an alleged injury,

or, for that matter, he failed to mention an injury at

all; the testimony of Nurse Long and EMT Moeri that the
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claimant failed to report an injury to them on June 13,

2015, which we find credible, is consistent with the

documentation of record, to include the emergency room

report from Forrest City Medical Center which reflects

that the claimant denied an injury, and; the claimant’s

own words as contained in the First Report of Injury and

the Form AR-N of record contradict his testimony

regarding his having allegedly sustained and reported a

specific-incident, right foot injury that occurred on

June 13, 2015, as a result of his work activities. 

Finally, we find that the claimant’s attempt to explain

why he failed to report an injury on his First Report of

Injury and Form AR-N is merely a flimsy attempt to cover

up the fact that the claimant had no justifiable excuse

for failing to report a specific-incident, work-related

right foot injury to anyone.  This tends to leave

reasonable minds to conclude that the claimant failed to

report a work-related right foot injury because he did

not sustain a work-related right foot injury.

Accordingly, we find that the claimant has

failed to present sufficient evidence to establish that

he sustained a compensable right foot injury that arose
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out of and in the course of his employment on June 13,

2015, as a result of a specific incident.  Having failed

to meet his burden of proof, we find that the claimant

has failed to prove compensability of his alleged right

foot injury, and this claim is hereby reversed and

dismissed.

IT IS SO ORDERED.

                               
                         SCOTTY DALE DOUTHIT, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority decision denying the

compensability of the pro se claimant’s foot injury.

The claimant credibly testified that he had no

problems with his foot prior to his injury and that on

June 13, 2015, he was pulling a heavy cart when he hit

it against a switch. He reported the injury to his lead

and to two nurses that day. He was seen in the emergency
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room, and then by a physician. He had a fracture of his

foot and was unable to work for seven weeks. He has

since returned to work successfully. I credit the

claimant’s testimony over the contradictory evidence

presented by the respondents.

The claimant has satisfied all the elements of

compensability in this claim, and I would award

indemnity and medical benefits. 

For the foregoing reasons, I must dissent from

the majority opinion.

                                
                        PHILIP A. HOOD, Commissioner


