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Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE A. GENE
WILLIAMS, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed February 11, 2016.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this claim.

2. Stipulations Nos. 1-7 and 9 are reasonable
and are hereby accepted.

3. Stipulation No. 8 is not accepted because
it does not comport with the evidence.

4. Claimant has proven by a preponderance of
the evidence that he is entitled to an
impairment rating of ten percent (10%) to the
lower extremity in connection with his
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compensable injury, and permanent partial
disability benefits pursuant thereto.

5. Claimant has proven by a preponderance of
the evidence that his attorney is entitled to
a controverted fee on the permanent partial
disability benefits awarded herein pursuant to
Ark. Code Ann. § 11-9-715 (Repl. 2012).

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the February 11, 2016 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner
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Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with and dissent in part from the

majority opinion. I agree with the majority that the

claimant is entitled a 10% permanent anatomical

impairment rating to the lower extremity, but I dissent,

because I would award a higher rating of 11% to the body

as a whole.

The claimant sustained a compensable injury to

his right leg when he fell in February 2013. The

claimant resides in California and has been treated by

Dr. Truong, who prepared a report calculating the

claimant’s permanent impairment based upon his injury,

using the Guides to the Evaluation of Permanent

Impairment (4th Ed. 1993).

Dr. Truong was explicit that, while he

manipulated the claimant’s lower extremity himself

before testing, his range of motion testing of the

claimant was active not passive, and therefore to the

extent Dr. Truong’s ratings are based upon range of

motion, we are constrained to disregard them. 

 The evidence shows that Dr. Schmidt assessed

a rating of 4% to the body as a whole, or 10% to the
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whole person for the claimant’s chondromalacia of the

patella caused by the surgeon’s movement of the patella

to insert the intramedullary nail to fix the fractured

tibia. This is wholly supported by the evidence and the

Guides.

The majority affirmed the Administrative Law

Judge’s determination that Dr. Schmidt erred in also

considering the claimant/s ankle injury, with a healed

tibia fracture and a mild antalgic limp with stance

phase, based upon the language of the Guides. This is

obvious error. The claimant has two separate injuries to

his lower extremity, one in the knee and one in the

ankle, and the Guides are intended to allow for the

combination of those to injuries to find the appropriate

rating for the lower extremity. The pertinent language

is:

3.2 The Lower Extremity
... In general, only one evaluation method
should be used to evaluate a specific
impairment. In some instances, however, as
with the example on p. 77, a combination of
two or three methods may be required... If the
patient has several impairment of the same
lower extremity part, such as the leg, or
impairment of different parts, such as the
ankle and a toe, the whole-person estimates
for the impairments are combined (Combined
Values Chart, p. 322)...

3.2b.  Gait Derangement
... This part may serve as a general guide for
estimating many lower extremity impairments.
The lower limb impairment percents should not
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be combined with those given in other parts of
Section 3.2. Whenever possible, the evaluator
should use the more specific methods of those
other parts in estimating impairments...

Table 36. Lower Limb Impairment from Gait
Derangement.
Severity: Mild
Patient’s signs: a. Antalgic limp with
shortened stance phase and documented moderate
to advanced arthritic changes of hip, knee or
ankle.
Whole person impairment (%): 7

3.23 Range of Motion

... Example: A 45-year-old woman sustained a
fractured tibia in a crash. Months after the
injury, when the residua were stable, she had
lost half of the ankle flexion and extension
motion, and she had severe permanent stiffness
of all toes.

Impairment: The woman’s whole-person
impairments were estimated to be moderate (6%)
in terms of ankle motion ... and severe
(2%)... in terms of toe impairment. The two
impairments are combined by means of the
Combined Values Chart (p. 322)...

3.2g Arthritis

Table 62. 
Joint: Patellofemoral
Whole Person (lower extremity)... impairment
(%): 4% (10%)
Cartilage Interval: 2 mm
...

In Section 3.2g, an example was given of a

healed tibial fracture with 10 degree of malalignment

and 2 mm of cartilage interval at the knee. The ratings,

8% for the malalignment and 8% for the cartilage loss,

were to be combined for the total impairment. It is
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clear from the language of the entire section that

combining impairments is sometimes appropriate and

sometimes inappropriate. The distinction comes from

having more than one assessment of the same issue. The

measurement of range of motion and arthritis for the

knee would be inappropriate as duplicative, but a

measurement of the toes and a measurement of the ankle

are not duplicative, because they represent two separate

areas of impairment. 

The language of 3.2b, Gait Derangement, is not

intended to eliminate any other method of evaluating any

impairment at all in the lower extremity. Because the

claimant has a limp caused by the ankle injury, a rating

under 3.2b is appropriate, and because the claimant has

patellofemoral cartilage loss, a rating under 3.2g is

also appropriate, and these are appropriately combined.

I note that Table 36 references arthritic changes of

“hip, knee or ankle.” The Guides differentiate between

the knee joint and the patellofemoral joint in Table 62,

and thus there is no duplication in the combination of

both ratings, to account for all the areas in which the

claimant has experienced impairment of his lower

extremity. 

I would award a permanent anatomical

impairment rating of 4% to the body as a whole for
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chondromalacia at the patellofemoral joint, and 7% to

the body as a whole for the sprained ankle, healed

tibial fracture, with antalgic gait showing stance

phase, which combine for an 11% permanent anatomical

impairment to the body as a whole. 

For the foregoing reasons, I concur in part

with and dissent in part from the majority opinion.

                                                       
                        PHILIP A. HOOD, Commissioner


