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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed May 11, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on February 24, 2016, and contained in a
pre-hearing order filed that same date,
are hereby accepted as fact.

2. Claimant has failed to meet his burden of
proving by a preponderance of the evidence
that he is entitled to additional medical
treatment for his compensable injury from Dr.
Kelly.
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We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, denying the

claimant benefits for additional medical treatments for

his compensable injury. 

In affirming and adopting the opinion of the

Administrative Law Judge, the majority has found that

the claimant failed to prove by a preponderance of the

evidence that he is entitled to additional medical

treatment from Dr. Kelly for his compensable injury.  I

disagree.

Factual & Medical Background

The claimant worked for the respondent in its

live hang department.  On July 19, 2012, the claimant

suffered an injury to his right arm/forearm while

trimming wings.

The claimant was initially treated by Dr.

Tarik Sidini, who diagnosed him with radial tunnel

syndrome.  The claimant was treated with a steroid

injection, a brace and physical therapy.  The claimant

underwent a EMG/NCV on November 14, 2012 which returned

normal.  The claimant received a second opinion

regarding his injury from Dr. Ray Jouett; after which
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the respondent declined authorization of the

decompression for the right radial tunnel syndrome that

was recommended by Dr. Sidani.  Since Dr. Sidani did not

have any other treatment to offer the claimant, he

released him from his care.

The claimant asked for a change of physician

to Dr. James Kelly, which was granted.  Dr. Kelly

diagnosed the claimant with tennis elbow on April 10,

2013.  The claimant was initially treated with an

injection and physical therapy.  The claimant was also

placed on one-hand duty.  The injection temporarily

relieved the right arm pain and on June 26, 2013, Dr.

Kelly released the claimant on a p.r.n. basis.

The claimant saw Dr. Kelly again on September

11, 2013 because he was still having problems with his

right arm.  At that visit, Dr. Kelly recommended a right

tennis elbow release.  That surgery was performed by Dr.

Kelly on October 4, 2013.  On December 18, 2013, the

claimant was released to regular work duties and

discharged from Dr. Kelly’s care. At that time Dr. Kelly

stated, “... I will see him back on a p.r.n. basis.”  On

February 10, 2014 the claimant was given a rating. 

While the claimant was on restrictive duty he
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was working as a heart and liver harvester, working with

only his left arm.  The claimant testified that after he

was released he continued to have pain in his right arm

and asked his supervisor and the company nurse for

medical treatment.  However, the claimant was not

allowed to get an additional visit to Dr. Kelly to

address his continuing problems.  The claimant testified

further that he continued working for the respondent

with one hand because his right arm would begin to hurt

if he used it.

The claimant stated that at the time the

claimant resigned from the respondent on August 13,

2015, he was still having problems with his right arm

but as long as he did not use the arm, he could tolerate

the pain.  Once the claimant left the respondent’s

employ, he went to work for Judy’s Insulation.  The

claimant has been diagnosed with carpal tunnel syndrome,

which he does not contend is related to his compensable

injury.

Opinion

Under Arkansas workers’ compensation law,

employers must promptly provide medical services which

are reasonably necessary for treatment of compensable
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injuries. Ark Code Ann. Sec. 11-9-508(a)(Supp. 2005).

Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003). What constitutes reasonable and

necessary medical treatment is a question of fact for

the Commission. Wackenhut Corp. v. Jones, 73 Ark. App.

158, 40 S.W.3d 333 (2001). Reasonable and necessary

medical services may include those necessary to

accurately diagnose the nature and extent of the

compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the

level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable

injury. Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W.2d 593 (1995).  

A claimant does not have to support a

continued need for medical treatment with objective

findings. Chamber Door Industries, Inc. v. Graham, 59

Ark. App. 224, 956 S.W.2d 196 (1997).  When a primary

injury is shown to have arisen out of and in the course

of employment, the employer is responsible for any

natural consequence that flows from that injury. 

McDonald Equip. Co. v. Turner, 26 Ark. App. 264, 766

S.W.2d 936 (1989).
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In the present case, additional medical

services are necessary to address the claimant’s pain

symptoms.  Although Dr. Kelly released the claimant at

maximum medical improvement on February 10, 2014, he

made provision for the claimant to return to him for

treatment by indicating in his notes that the claimant

was to return as needed.  The claimant testified that

since his injury, he has not been pain free.  While

working for the respondent the claimant was able to

perform his duties by working with one hand to avoid the

pain associated with using his right arm. However, once

the claimant moved to a different position with a

different employer he had to use his right arm more and

was unable to modify to prevent the pain.  Our Workers’

Compensation statutes allow for this continuing pain to

be treated as part of the claimant’s compensable injury. 

Additional medical services are also necessary

to prevent further deterioration of the damage produced

by his compensable injury.  The claimant suffered a

tennis elbow injury for which Dr. Kelly performed a

tennis elbow release surgery.  As indicated in Dr.

Kelly’s notes, the claimant had reached a point in

December of 2013 where he was not having issues.  But,
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what is of significance is that the claimant had been on

light duty up until that point and only using his left

hand while working.  Unfortunately, once he started

using his right arm again, the problems resurfaced and

the respondent is responsible for providing medical

treatment to address this issue.

To the extent the majority based its decision

on the claimant’s failure to request additional medical

treatment while still employed with the respondent the

claimant gave credible testimony regarding this issue. 

As previously indicated, the claimant was never pain

free.  At the hearing the claimant was asked why he did

not articulate to Dr. Kelly that his right arm was still

bothering him.  The claimant explained, “I was using my

left arm all the time.  My right arm wouldn’t bother me

when I wouldn’t use it.”  He also testified that he had

asked a couple of times to see his physician again

because of ongoing problems.  “I asked a couple of times

and was told no.”  When asked who he had asked to see

his doctor again he replied, “[t]he GPM Joyce Hoover and

my supervisor Tony Ray.”  The claimant continued,

“[t]hey said it wasn’t necessary, that –- because I

wasn’t using my arm.”  In the evidence is the record
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dated April 30, 2014, where the claimant did see the

respondent’s nurse complaining of pain.  The claimant

explained, “I would like to go back to Dr. Kelly and

just have him take a look at it and see if there is some

more damage there, if it’s just the same, if it’s

worse.”

The respondent in this case accepted the work

injury to the claimant’s right arm, provided some

treatment and paid out a rating.  Despite the medical

treatment that the claimant received, the claimant

testified that his arm has never improved to the point

of being back to normal.  Because the claimant sustained

a compensable injury, the respondent is responsible for

all reasonable and necessary treatment related to that

injury.  An appointment with Dr. Kelly is needed because

the claimant is still experiencing problems with his

right arm and Dr. Kelly is in the best position to

determine if the claimant needs additional treatment for

his compensable injury. Therefore, I find that the

claimant proved by a preponderance of the evidence that

he is entitled to additional medical treatment from Dr.

Kelly.

For the aforementioned reasons, the claimant
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has proven by a preponderance of the evidence that he is

entitled to additional medical treatment from Dr. Kelly. 

Therefore, I would award the claimant benefits for

additional medical treatment.  

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


