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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MARIE A. CRAWFORD,
Attorney at Law, Sherwood, Arkansas.

Respondents represented by the HONORABLE CAROL LOCKARD
WORLEY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed July 21, 2016.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the
within claim.

2. The employee-employer-insurance carrier
relationship existed at all relevant
times, including on January 18, 2015.
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3. I hereby accept the aforementioned
stipulations as fact.

4. The claimant proved by a preponderance
of the evidence that the left ankle
surgery recommended by Dr. Nguyen and
the unpaid medical bills are reasonable
and necessary in connection with her
work-related injury of January 18, 2015.
Respondents are liable for this surgery
and all other outstanding medical bills
relating to this compensable
incident(see above).

5. I find that the claimant’s average
weekly wage at the time of her
compensable injury of January 18, 2015,
was $64.88. Her compensation rate for
both temporary total disability and
temporary partial disability is $43.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the, July 21,

2016, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law
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therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann.

§11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. §11-9-715 as amended

by Act 1281 of 2001.  Compare Ark. Code Ann. §11-9-715

(Repl. 1996) with Ark. Code Ann. §11-9-715 (Repl. 2002). 

           For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

  
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney concurs in part and dissents in
part.
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DISSENTING OPINION

          I respectfully concur, in part, and dissent,

in part, from the majority opinion.  Specifically, I

concur with the finding that the claimant’s compensation

rate for both temporary total disability and permanent

partial disability benefits is $43.00.   However, I

dissent with the finding that the claimant proved

entitlement to additional medical treatment in the form

of left ankle revision surgery.  My carefully conducted

de novo review of this claim in its entirety reveals

that the claimant has failed to prove that additional

medical treatment for her left ankle, to include

revision surgery, is reasonably necessary for the

treatment of her January 18, 2015, injury.  Moreover, I

find that the record shows that the respondent has paid

all medical bills and expenses due the claimant with

regard to the claimant’s January 18, 2015, injury.  

          On January 18, 2015, the claimant worked for

both Family Life Ministries and Baptist Hospital.  The

claimant explained that, whereas she was a permanent

employee of Family Life where she worked from 6:00 a.m.

each morning until 3:00 in the afternoon, she worked

strictly as an on-call nursing assistant for Baptist and

that her hours there varied.  The claimant testified
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that she has worked for Family Life since 1997 and for

Baptist since 1999.  

          The record shows that the claimant, who was 39

years old at the time of the May 3, 2016 hearing,

sustained bilateral ankle injuries in the diagnosed form

of strains on January 18, 2015, while working at Baptist

Hospital.  With regard to the mechanism of the injury,

the claimant testified that she was standing up from a

kneeling position when she stepped backward onto the leg

of a cart that was behind her.  The claimant stated that

the cart, which had wheels, rolled to the left as she

stumbled to the right.  The claimant explained that she

tried to catch herself with her right foot, and it

“rolled to the side.” 

          The claimant testified that she initially

treated with Dr. Brenda Covington at Baptist Health

Occupational Therapy pursuant to this incident.  The

claimant testified that after her release by Dr.

Covington on February 20, 2015, her left ankle symptoms

worsened upon returning to work.  Therefore, the

claimant sought treatment with Dr. Larry Nguyen.1 

Medical records show that the claimant had treated with

1 According to a published obituary, Dr. Covington died on
February 23, 2015. Therefore, the claimant was unable to continue
her treatment with Dr. Covington. 
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Dr. Nguyen prior to January 2015 for recurrent ankle

injuries dating back to 2002, that eventually resulted

in left-ankle surgery.

          Reports contained within the record of the

claimant’s previous ankle treatment begin with a report

from Dr. Kenneth Johnston dated September 16, 2002,

reflecting that the claimant had fallen down a flight of

stairs on or about that date, breaking her left ankle:

specifically, her left lateral malleolus.  Likewise, a

medical report from Dr. Johnston dated November 15,

2004, reveals that the claimant presented with bilateral

ankle pain “x7 months” which had resulted when the

claimant “missed a step at a friend’s house.” 

Suspecting a non-healing wedge or nonunion of the

claimant’s previous left ankle fracture, Dr. Johnston

ordered an MRI (a copy of which is not contained within

the record).  

          On February 7, 2006, the claimant presented to

orthopedic surgeon, Dr. Herbert Hahn, with bilateral

ankle symptoms and complaints.  The claimant informed

Dr. Hahn that she had fallen down a flight of stairs in

2003, “but no fracture was diagnosed.”  The claimant

complained of intermittent pain “all around her ankles

with radiation into her shin.”  In addition, the

claimant reported swelling and stated that “her ankles
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felt loose.”  Dr. Hahn noted swelling and decreased

range of motion associated with pain” of both of the

claimant’s ankles, “especially around the posterior

tendon.”  An MRI showed a small effusion, but was

otherwise unremarkable, as were x-rays of the claimant’s

ankles.  Dr. Hahn assessed the claimant with possible

tenosynovitis or bilateral stress fractures, and he

ordered a bone scan of the claimant’s ankles (the report

of which is not in the record).

          On May 31, 2013, the claimant presented to Dr.

Johnston with an injured left ankle.  The claimant

reported that she had fallen coming up a flight of

stairs at Family Life, which caused her left ankle to

turn inward.  The claimant reported that she “heard a

pop and fell to the ground.”  The record reflects that

the claimant had followed-up with Dr. Johnston pursuant

to a recommendation from the emergency room, where upon

x-ray of her left ankle she was found to have a suffered

a sprain.  Upon examination of the claimant, Dr.

Johnston confirmed the claimant’s emergency room

diagnosis.  When the claimant’s complaints failed to

improve with conservative treatment, Dr. Johnston

referred her for a left ankle MRI.  This study, which

was conducted on June 21, 2013, revealed evidence of

remote lateral ligamentous injury to the ankle with
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thickening of the anterior talofibular and

calcaneofibular ligaments.  Mild thickening of the

superficial deltoid and spring ligaments was also noted,

as was moderate hind foot valgus deformity with findings

“concerning for lateral ankle impingement,” mild common

peroneal tenosynovitis, tibilas posterior tenosynovitis

with reactive bone marrow edema, diffuse subcutaneous

edema extending into the foot, and possible stress

response degenerative changes “about the second

tarsometatarsal joint.”  Suspecting more than a “simple

sprain,” Dr. Johnston put the claimant in a boot and

ordered her to walk with crutches for two (2) weeks.

          The claimant returned to Dr. Hahn on June 27,

2013, who reviewed her records, including her most

recent MRI study, and assessed her with (1) a left ankle

sprain with chronic changes, (2) left peroneal

tendinitis, and (3) lateral ankle impingement with hind

foot valgus alignment.  Dr. Hahn placed the claimant in

physical therapy and provided her with a lace-up ankle

brace.  On August 8, 2013, Dr. Hahn revised his

assessment to include sinus tarsi sprain and he

clarified that her left lateral sprain was “chronic” in

etiology.  Dr. Hahn gave the claimant a left sinus tarsi

injection and released her to return to part-time work

on August 9, 2013.  On September 11, 2013, Dr. Hahn
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noted that the claimant reported difficulty working

“more than 4 or 5 hours on her feet,” despite reported

symptom improvement.  Dr. Hahn again revised his

assessment to (1) left ankle peroneal tendon

subluxation, (2) tibialis posterior

tendonitis/tenosynovitis, (3) lateral calcaneal fibular

impingement, (4) valgus hind foot and left heel, and (5)

pes planovalgus.  Noting that correction of alignment

would be “somewhat more complicated” than he was

comfortable addressing, Dr. Hahn referred the claimant

to Dr. Nguyen.

          In a clinic report dated September 18, 2013,

Dr. Nguyen noted that the claimant twisted her left

ankle in May of 2013, she was treated with a boot and

subsequent lace-up brace, and that an MRI scan taken

contemporaneously with that injury showed a peroneal

tendon tear.  Based upon a physical examination of the

claimant’s left ankle, a review of the report of the

claimant’s 2013 MRI study, and the results of x-rays

taken on that date, Dr. Nguyen assessed the claimant

with left ankle peroneal tendonitis, and subluxation

left lateral impingement with heel valgus, for which Dr.

Nguyen recommended continued conservative treatment to

include bracing, arch supports, and anti-inflammatories. 

Should the claimant’s symptoms become “severe and
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debilitating,” Dr. Nguyen stated they would consider

steroid injections for temporary relief.  If all else

failed, Dr. Nguyen would perform a surgical

reconstruction debridement of the lateral subtalar joint

and lateral talar process and a “potential” varus

calcaneal osteotomy with 7 mm cannulated screws and C-

arm.  Upon receipt and actual review of the claimant’s

June 2013 MRI study, Dr. Nguyen confirmed that it showed

marrow edema in the sinus tarsi with heel valgus,

lateral impingement, and peroneal

tendonities/subluxation.  Dr. Nguyen recommended

continued conservative treatment since the claimant’s

injection with Dr. Hahn had provided temporary relief. 

He also replaced the claimant’s AFO brace with an

Arizona brace.  On October 1, 2016, the claimant elected

to proceed with surgery.   

          On October 3, 2013, the claimant underwent

left ankle peroneal tendon reconstruction with fibular

osteotomy, Brostrom lateral ligament reconstruction,

sinus tarsi debridement, and calcaneal varus osteotomy.

          The claimant made gradual improvement

following her surgery of October 3, 2013.  On January

28, 2014, Dr. Nguyen returned the claimant to work the

following week four (4) to six (6) hours per day, and

added that her hours would gradually increase over the
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next two (2) months.  In addition, Dr. Nguyen stated

that he would see her back at the clinic in six (6) to

eight (8) weeks “p.r.n.” for repeat x-rays of the left

foot.  The record is devoid of medical records showing

that the claimant returned to Dr. Nguyen thereafter

until she “re-injured” her ankles on January 18, 2015,

as described above.  

          On February 20, 2015, Dr. Covington released

the claimant at maximum medical improvement with no

permanent physical impairment in connection with her

January 18, 2015 injury.  Due to continued complaints,

however, the claimant underwent a repeat MRI of her left

ankle on March 12, 2015, which showed degenerative

changes in the posterior facet of the subtalar joint. 

No internal derangement of the ankle was evident from

this study.  In his follow-up report of April 10, 2015,

Dr. Nguyen noted that the claimant was continuing to

progress in her recovery, but he added that her recent

MRI study showed peroneal tendon subluxation with some

mild to moderate posterior subtalar joint arthrosis. 

Dr. Nguyen diagnosed the claimant with subtalar

degenerative joint disease, “status post peroneal tendon

reconstruction with recurrent peroneal tendon

subluxation and ankle instability.  To this, Dr. Nguyen

added:
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PLAN:
1. At this point, I have discussed
with her that her peroneal tendons
are still subluxating laterally. She
has some ligamentous laxity and
crepitation. She has some subtalar
arthrosis. We can treat this with
bracing and antiinflammatories.

2. We will progress her activities
to full duty gradually over the next
6 weeks.

3. See her back in 6 weeks for
repeat x-rays of the left ankle,
weightbearing 3 views.

4. She declines a steroid injection
or pain medicine today.

5. She is going to finish out her
course of physical therapy.

6. I am concerned that the peroneal
tendon subluxation will need further
reconstruction and heel hardware
removal. She wants to wait on
surgeries now. 

          On September 25, 2015, orthopedic physician,

Dr. Glen Smith, conducted a comprehensive review of the

claimant’s claim.2  In his Utilization Review

Determination report, Dr. Smith noted that the

claimant’s March 12, 2015, left ankle MRI study showed

solid bony fusion of the left calcaneous with no occult

“tib/fib” or talus fracture.  Noted, however, were

2 In Dr. Marvin Van Hal’s Utilization Review Determination
report dated July 17, 2015, he found that a repeat MRI was
reasonable and necessary treatment for the claimant’s right
ankle.
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degenerative changes in the post facet of the subtalar

joint and mild marrow edema.  Otherwise, there were no

osteochondral lesions in the talar dome, no significant

effusion in the tibiotalar joint, no retrocalcaneal

burisits, no inflamation around the Achilles, and no

internal derangement.  Moreover, Dr. Smith noted that

the claimant reported that her right ankle hurt more

than her left, which she noted was improving.  According

to Dr. Smith, the claimant’s latest MRI showed peroneal

subluxation with mild to moderate subtalar arthrosis. 

Taking the claimant’s previous surgery into

consideration, Dr. Smith noted current objective

findings of a longitudinal split tear of the peroneus

brevus with a 7 mm synovial cyst at the talonavicular

joint and chronic partial ATFL tear of the claimant’s

right ankle, with a diagnosis of right ankle instability

with peroneal tendon tear and pes planus.  With regard

to the claimant’s left ankle, Dr. Smith noted a healed

calcaneal osteotomy with recurrent subluxation and

chronic soreness. 

          In conclusion of his thorough review of the

claimant’s medical records, Dr. Smith found that the

claimant’s request for left ankle revision surgery was

not medically necessary.  More specifically, Dr. Smith

stated that while the claimant might benefit from this
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procedure, no imaging study indicated that the claimant

had left ankle tears of the peroneus brevus and chronic

tear of the ATFL that would warrant the proposed

procedure.  To this Dr. Smith added that he had

contacted Dr. Ngyuen on September 30, 2015, and that,

while noting positive findings over the peroneal tendons

where an MRI study documented a longitudinal split, and,

acknowledging that the claimant had failed to respond to

bracing, exercises, and NSAIDS, Dr. Nguyen agreed that

“at this time” peroneal tendon reconstruction and

revision ligament reconstruction was not “medically

necessary.”  

          On cross-examination, the claimant agreed that

she had testified during deposition that, although she

had not been to a doctor for problems related to her

left ankle since February of 2014, she continued to have

symptoms through August or September of that year. 

Stating that it was “required,” the claimant also

admitted that she continued to wear her brace through

the beginning of 2015, which is the same brace she wears

now.  Finally, the claimant agreed that the pain she

experienced following her 2015 injury at Baptist

Hospital was “about the same” as it had been prior to

that event.  Finally, the claimant agreed that objective

testing conducted after August 18, 2013, showed no
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evidence of internal derangement of her left ankle; only

degenerative changes. 

It is well-settled that employers must

promptly provide medical services which are reasonably

necessary for treatment of compensable injuries.  Ark.

Code Ann. §11-9-508(a)(Supp. 2009). However, injured

employees have the burden of proving by a preponderance

of the evidence that the medical treatment is reasonably

necessary for the treatment of the compensable injury.

Owens Plating Co.v. Graham, 102 Ark. App. 299, 284

S.W.3d 537 (2008).  What constitutes reasonable and

necessary treatment is a question of fact for the

Commission. Id.; Anaya v. Newberry’s 3N Mill, 102 Ark.

App. 119, 282 S.W.3d 269 (2008).  When assessing whether

medical treatment is reasonably necessary for the

treatment of a compensable injury, we must analyze both

the proposed procedure and the condition it is sought to

remedy. Deborah Jones v. Seba, Inc., Full Workers’

Compensation Commission Opinion filed December 13, 1989

(Claim No. D512553). Also, the respondent is only

responsible for medical services which are causally

related to the compensable injury.  Foster v. Kann

Enterprises, 2009 Ark. App. 746, 350 S.W.2d 796(2009). 

          A pre-existing disease or infirmity does not

disqualify a claim if the employment aggravated,
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accelerated, or combined with the disease or infirmity

to produce the disability for which compensation is

sought.  See, Nashville Livestock Commission v. Cox, 302

Ark. 69, 787 S.W.2d 664 (1990); Conway Convalescent

Center v. Murphree, 266 Ark. 985, 588 S.W.2d 462 (Ark.

App. 1979); St. Vincent Infirmary Med. Ctr. v. Brown, 53

Ark. App. 30, 917 S.W.2d 550 (1996).  In this regard,

the employer takes the employee as he finds him. 

Murphree, supra.  In such cases, the test is not whether

the injury causes the condition, but rather the test is

whether the injury aggravates, accelerates, or combines

with the condition.  However, although a disabling

symptom of a pre-existing condition may be compensable

if it is brought on by an accident arising out of and in

the course of employment, the employee’s entitlement to

compensation ends when his condition is restored to the

condition that existed before the injury unless the

injury contributes to the condition by accelerating or

combining with the pre-existing condition.  See, Ark.

Power & Light Co. v. Scroggins, 230 Ark. 936, 328 S.W.2d

97 (1959).

          The claimant has a long-standing, well-

established history of bilateral ankle injuries spanning

well over a decade that gradually culminated into

chronic bilateral ankle problems.  To illustrate, the
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claimant fell down a flight of stairs in February of

2002, breaking her left ankle; she presented to Dr.

Johnston with bilateral ankle pain “x7 months” in

November of 2004 after she “missed a step at a friend’s

house,” and; the claimant presented to Dr. Hahn in

February of 2006 with bilateral ankle symptoms and

complaints after having reportedly fallen down a flight

of stairs in 2003.  While the claimant reported that she

did not break her ankle as a result of that fall, she

reported that she was presently experiencing

intermittent pain “all around her ankles with radiation

into her shin,” swelling, and a “loose” feeling in her

ankles.  Although an MRI and x-rays taken at that time

were essentially unremarkable, Dr. Hahn noted swelling

and decreased range of motion associated with bilateral

ankle pain, especially around the posterior tendons, and

he assessed the claimant with possible tenosynovitis or

bilateral stress fractures.  Thus, based on the

foregoing, during a period spanning six (6) years, the

claimant experienced three (3) stair-related ankle

injuries that required medical treatment.  Then, in

2013, while working for Family Life the claimant

sustained a left ankle sprain injury so severe that it

required left ankle peroneal tendon reconstruction with

fibular osteotomy, Brostrom lateral ligament
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reconstruction, sinus tarsi debridement, and calcaneal

varus osteotomy.  Again, this injury involved a flight

of stairs. 

          Although there are no medical records

associated with that injury after February of 2014, Dr.

Nguyen neither released the claimant from his care at

that time, nor did he find her to be at maximum medical

improvement.  The claimant testified, in fact, that she

continued to have problems with her left ankle

thereafter until the Fall of 2014, and that she

continued to wear her brace into the beginning of 2015,

which is when she rolled her right ankle at Baptist

Hospital.  

          The record shows that Dr. Covington treated

the claimant on three (3) occasions pursuant to this

incident, then released her without restrictions on

February 20, 2015, or, roughly a month after the

incident occurred.  When the claimant continued to

report left ankle symptoms, she was eventually referred

back to Dr. Nguyen, who ultimately assessed the claimant

with chronic ankle problems and recommended a revision

of the surgery he had performed on the claimant’s left

ankle pursuant to her 2013 injury.  As a result of his

independent review of the claimant’s records, however,

Dr. Smith found that this proposed surgery was medically
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unnecessary.  Moreover, as a result of a subsequent

discussion he had with Dr. Nguyen, Dr. Smith reported

that Dr. Nguyen agreed that this procedure was not

reasonable and necessary. 

          In spite of the claimant’s own treating

physician’s retraction from his earlier opinion that

revision surgery was reasonable and necessary for the

treatment of the claimant’s left ankle, the

administrative law judge, and now the majority, find

that this surgery is reasonably necessary.  However, (1)

the medical record is devoid of objective findings

showing that the claimant currently suffers from

anything other than degeneration in her left ankle; (2)

Dr. Covington released the claimant at maximum medical

improvement for her January 2015 left ankle sprain in

February of 2015; (3) the record is devoid of any

evidence showing that the claimant was ever medically

released from her 2013 ankle injury; (4) the claimant

admitted that she continued to have problems with her

left ankle following her 2013 injury until the Fall of

2014; (5) the claimant admittedly continued to wear her

left ankle brace up until the time of her January 2015

injury; (6) the claimant has injured her left ankle on

numerous occasions over the past fourteen (14) years,

even having broken her left ankle on one prior occasion;
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(7) the claimant admitted that her current left ankle

symptoms are comparable to the symptoms she experienced

prior to her 2015 injury, and; the claimant - who has a

history of bilateral ankle problems - currently suffers

more from right ankle problems than left.  These factors

combined with the fact that two physicians, including

the claimant’s own treating surgeon, have opined that

revision surgery is currently not medically necessary

for the treatment of the claimant’s left ankle,

demonstrate that the left ankle revision surgery

recommended by Dr. Nguyen is not reasonably necessary

for the treatment of the claimant’s left ankle injury of

2015.

          Furthermore, even if said revision surgery was

currently necessary, a finding I do not make, the

preponderance of the evidence in this claim, to include

the claimant’s own testimony, shows that the claimant’s

January 2015 injury was a temporary exacerbation of her

pre-existing left ankle condition, which by all

reasonable accounts, was symptomatic to some extent at

the time of her January 2015 accident.  Furthermore, the

record demonstrates that even prior to her most severe

ankle injury, which occurred in 2013 while the claimant

was working for Family Life, the claimant periodically
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experienced reoccurrences of her chronic bilateral ankle

problems which required medical treatment.

          Based upon the above and foregoing, I find

that the preponderance of the evidence shows that the

claimant suffered a temporary exacerbation of a pre-

existing condition in the form of a left ankle sprain on

January 18, 2015, that resolved no later than February

20, 2015, and that revision surgery of the claimant’s

left ankle is neither reasonable nor necessary for the

treatment of that injury.  Furthermore, I find that such

surgery would not be causally connected to the

claimant’s January 2015, injury.  Rather, I find that

revision surgery of the claimant’s left ankle, should it

ever become necessary, would clearly be related to her

2013 injury which occurred while she was working for

Family Life Ministries.       

          Therefore, I find that the claimant has failed

to prove that she is entitled to additional medical

treatment of any kind, to include left ankle revision

surgery, as a result of her January 18, 2015,

compensable left ankle sprain.

          Moreover, I find that the respondent has paid

for all reasonably necessary medical treatment related

to the claimant’s January 2015, left ankle injury, and

that they are not liable for any current treatment. 
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However, I agree that the claimant’s temporary total

disability and permanent partial disability rate is

$43.00.  Accordingly, I concur, in part, and dissent, in

part from the majority opinion.  

                                                        
                       KAREN H. McKINNEY, Commissioner


