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OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed August 19, 2015.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The claimant has proven by a preponderance
of the evidence that the requested additional
medical treatment is reasonable and necessary
for the treatment of his admittedly
compensable injury of December 13, 2012,
including the surgery as recommended by Dr.
Blankenship.



WELLS - G301143 2

2. The claimant has proven he is entitled to
temporary total disability from February 14,
2014 to a date yet to be determined.

3. The claimant’s attorney is entitled to the
appropriate fee based on the above findings
and conclusions.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the August 19, 2015 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an
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additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

The claimant, a young man in his mid-twenties,

injured his back on December 13, 2012, while lifting a

heavy air conditioning unit.  The claimant initially

sought chiropractic treatment for his low back symptoms. 

When this treatment failed to eliminate his symptoms,

the claimant came under the care of Dr. Brent Sprinkle,

who treated him conservatively.  The claimant was next

seen by Dr. Kathryn McCarthy, who diagnosed him with an

acute herniation at L5-S1, along with degenerative

changes at L4-5 and L5-S1.  On March 25, 2013, Dr.

McCarthy performed a lumbar discectomy at L5-S1 to treat

the claimant’s herniated disc.  During this procedure,

Dr. McCarthy inadvertently entered the claimant’s spine
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at L-4.  Upon realizing her error, Dr. McCarthy quickly

corrected her mistake and successfully completed the

surgery at level L5-S1.  Although Dr. McCarthy

admittedly shaved a thin slice of bone at L4-5 before

realizing her error, she did not open the dura. 

The claimant’s medical records reflect that

the claimant’s symptoms dramatically improved following

this procedure.  A post-operative MRI taken in November

of 2013, showed only degenerative changes in the

claimant’s spine, to include a bulging disc at L4-5,

marked spinal stenosis at L4-5, and marked bilateral

foraminal stenosis at L4-5 and L5-S1.  On December 31,

2013, Dr. McCarthy noted that the claimant still

suffered from symptoms associated with degenerative

changes at L4-5, for which he might some day require a

fusion.  At that time, however, Dr. McCarthy recommended

additional surgery in the form of lumbar decompression

at L4-5 in order to address the claimant’s “spinal

stenosis.”  

On February 13, 2014, the claimant underwent

an independent medical evaluation with Dr. Steven L.

Cathey.  Dr. Cathey’s history portion of his report of

that visit states, in part, as follows:

The patient presents with chronic
mechanical lower back pain of over a
year’s duration. The patient relates
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the onset of his current symptoms to
a lifting injury he suffered on
January 8, 2013, while at work. He
was subsequently diagnosed with a
large herniation at L5-S1.

After acknowledging that Dr. McCarthy, whom

Dr. Cathey described as an “excellent orthopedic spine

surgeon,” had performed surgery on the claimant a year

earlier, Dr. Cathey stated that the claimant conceded

that this surgery was successful in relieving “some

associated right-sided sciatica,” but noted that the

claimant’s lower back pain had “actually worsened since

surgery.”  Dr. Cathey continued that the claimant was

not working at that time and that he denied any prior

history of back problems.  

Based upon his neurological examination of the

claimant, Dr. Cathey noted an “old right ankle reflex to

the left” with no evidence of motor or sensory deficit;

negative straight-leg raising bilaterally; a well-healed

midline, lumbar scar, and; no evidence of paraspinatous

muscle spasm or restricted movement.  Dr. Cathey stated

that he and the claimant reviewed both a February 5,

2013, MRI scan of the claimant’s lumbar spine, and a

November 2013 post-operative scan.  With regard to the

first scan, Dr. Cathey noted the presence of a “large

acute disc extrusion at L5-S1 on the right,” with

“clearly pre-existing changes at L4-L5, specifically a
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midline disc protrusion.”  Concerning the claimant’s

post-operative scan, Dr. Cathey stated, “Surgical

changes are noted at L5-S1 on the right but there is no

evidence of recurrent disc herniation.”  Stating further

that he “certainly understood Dr. McCarthy’s reasoning

to proceed with disc surgery” at L4-5, Dr. Cathey

continued, “I am not terribly optimistic the patient

will identify any benefit in the absence of any

associated sciatica, neurogenic claudication, etc.” Dr.

Cathey then stated as follows:

I am fearful that he will have had
his second lumbar procedure at the
young age of 28 years. If he is
still symptomatic it would seem he
would be headed in the direction of
a lumbar fusion. All of this was
discussed in great detail with Mr.
Wells....At this point, I believe he
has reached maximum medical
improvement with regard to the
original occupational injury, as
well as his subsequent lumbar disc
procedure at L5-S1. According to the
AMA guidelines, he is entitled to a
10% permanent physical impairment
rating to the whole person.

Dr. Cathey concluded his report by

recommending that the claimant undergo a functional

capacity evaluation.  The claimant underwent that study

on February 28, 2014, which placed him in the medium

category of work classifications as defined by the

Department of Labor. 
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In a letter to medical case manager, Shy Cox,

dated March 31, 2014, Dr. Cathey recommended that the

claimant discontinue the use of hydrocodone and diazepam

due to their lack of efficacy; more specifically, the

claimant had been taking both for over a year and

neither were “providing any significant benefits.” 

Furthermore, Dr. Cathey stated that the prolonged use of

these drugs put the claimant at risk for drug dependency

issues.

In deposition testimony taken on July 9, 2014,

Dr. McCarthy confirmed that in March of 2013, she

diagnosed the claimant with an acute disc herniation at

L5-S1 with degenerative changes at L4-5 and L5-S1.  Dr.

McCarthy further confirmed that the claimant’s disc

protrusion at L5-S1 was the result of his work-related

incident and the reason for his surgery.  Dr. McCarthy

testified that she believed the surgery she performed on

the claimant in March of 2013 was successful in

resolving his injury-related, acute problems in that the

claimant showed improvement in his symptoms following

this surgical procedure. Dr. McCarthy, in fact, stated

that the claimant had regained his strength in his right

leg “beautifully” after surgery.  Dr. McCarthy’s

deposition testimony further reflects that she agreed

“with certainty” that the claimant had reached maximum
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medical improvement and had sustained ten percent (10%)

permanent physical impairment as a result of his injury,

which was consistent with Dr. Cathey’s opinion.  In

addition, Dr. McCarthy confirmed that the surgery she

recommended following the claimant’s first procedure was

for “the canal stenosis at L4-5,” and that this stenosis

was secondary to degeneration in the claimant’s lumbar

spine.  Moreover, Dr. McCarthy admitted that “patient

outcomes are highly unpredictable in terms of this type

of picture,” and she added that there is “data that

doing surgery for degenerative changes alone, depending

upon what your goals are, may not give the most reliable

outcome.”

On October 13, 2014, the claimant was seen for

an evaluation by Dr. James Blankenship, to whom he had

been granted a change-of-physician.  In the history

portion of his report of that evaluation, Dr.

Blankenship noted that the claimant underwent a lumbar

discectomy in March of 2013 which reportedly decreased

his leg pain by fifty percent (50%).  Dr. Blankenship

further stated that a post-operative MRI had shown a

recurrent disc herniation, and that his surgeon, Dr.

McCarthy, had offered another surgery. “Patient was then

sent for a second opinion that did not agree with the

surgical intervention,” stated Dr. Blankenship.  Dr.
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Blankenship concluded by stating that the claimant had

returned to work for one month which “significantly

aggravated” his pain, and that he had not worked since.  

Upon physical examination of the claimant, Dr.

Blankenship noted restricted lumbar range of motion with

limited flexion and extension due to pain.  Otherwise,

the claimant’s Gaenslen’s, Faber, pelvic compression,

distraction, and thrust tests were negative.  According

to Dr. Blankenship, straight-leg raising testing was

positive on both sides.  Dr. Blankenship’s reading of

the claimant’s x-rays were as follows:

The AP and lateral radiographs
demonstrate that the patient is
noted to have marked disk space
settling at the lumbosacrum. There
is also what appears to be some bony
resection or resorption of the
posterior inferior vertebral body of
L5. There is a slight mottled
appearance of this. There is also
some settling on the left-hand side
at L4-L5 indicative of disk space
settling.

Dr. Blankenship also viewed the claimant’s

post-operative MRI scan, which he stated showed a large

disc herniation at L4-5.  “The patient does have

calcified posterior longitudinal ligament,” stated Dr.

Blankenship, “but the disk herniation has forced this

back in the canal. It was read out as having a moderate

canal and foraminal stenosis. He also had a disk
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herniation documented at the lumbosacrum.”  Dr.

Blankenship continued as follows:

On his MRI today, the gentleman
still has a persistent and large
disc herniation at the L4-L5 level
that has actually fractured off the
posterior intervertebral endplate
with resulting spinal canal
stenosis. The patient’s MRI is not
the best quality in the world and
his postoperative MRI was done
almost a year ago. The patient has a
rather significant spinal canal
stenosis at L4-L5 that does not
appear to be changed at all from
postopertive level. He does have a
right-sided hemilaminotomy at the
lumbosacrum but still has a
persistent extreme lateral disk
herniation on this side. His plain
radiographs demonstrate mechanical
instability with retrolisthesis at
the lumbosacrum with 2-3 mm in
extension slightly reducing in
neutral position with reduction in
flexion.

Noting that the claimant had failed

conservative treatment, Dr. Blankenship recommended that

the claimant undergo an “anterior lumbar interbody

arthrodesis at the lumbosacrum with an XLIF at the L4-L5

level and then a posterior decompression at L4-L5 with a

redo decompression at the lumbosacrum.”  Dr. Blankenship

noted that the claimant would need another MRI before

this procedure could be performed.  

In follow-up correspondence dated January 6,

2015, Dr. Cathey reiterated that he did not believe that
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claimant was a candidate for additional spinal surgery

or other neurosurgical intervention.  Noting, however,

that Dr. Blankenship conducted his evaluation several

months after his own, Dr. Cathey added, “I suppose the

situation could have changed.”  However, Dr. Cathey

stated within a reasonable degree of medical certainty

that Dr. Blankenship’s surgical recommendation for

addressing the spinal stenosis at L4-L5 “would clearly

be unrelated” to the claimant’s occupational injury. 

Finally, on May 20, 2015, Diagnostic

Radiologist, Dr. David McAlister, conducted a

comprehensive review of the claimant’s two MRI studies

of record.  According to Dr. McAlister, both studies

included the entirety of the claimant’s spine, were “of

good quality,” and included appropriate pulse sequences. 

Dr. McAlister also reviewed the plain radiographic films

taken by Dr. Blankenship in October of 2013.  In summary

of his report, Dr. McAlister stated:

Summary, the submitted imaging
performed on Mr. Wells demonstrates
multilevel chronic degenerative disc
change, facet arthropathy, neural
exit foraminal stenosis, congenital
and degenerative central canal
stenosis from L3-4 to L5-S1 most
pronounced at L4-5 which remain
stable on the two exams. The initial
exam demonstrates an acute right
sided disc extrusion at L5-S1 which
was postoperatively removed, and the
followup exam postoperative changes
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at the site of surgery but no other
new findings.

All-in-all, Dr. McAlister found that there

were normal post-surgical findings at L5-S1 with no

evidence of a new finding at L4-5.

In testimony at the hearing before the

commission, the claimant reluctantly agreed that he

reported to Dr. McCarthy at his post-surgical follow-up

appointments that his leg pain was gone, but he could

not recall having told her that his back pain was mild. 

Discussion

Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-

508(a)(Supp. 2009).  However, injured employees have the

burden of proving by a preponderance of the evidence

that the medical treatment is reasonably necessary for

the treatment of the compensable injury.  Owens Plating

Co. v. Graham, 102 Ark. App. 299, 284 S.W.3d 537 (2008). 

What constitutes reasonable and necessary treatment is a

question of fact for the Commission, which has the duty

to use its expertise to determine the soundness of

medical evidence and to translate it into findings of

fact.  Tyson Foods v. Turcios, 2015 Ark. App. 647, ___

S.W.__ ___ (2015); Owens Plating Co. v. Graham, supra.;
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Anaya v. Newberry’s 3N Mill, 102 Ark. App. 119, 282

S.W.3d 269 (2008).  When assessing whether medical

treatment is reasonably necessary for the treatment of a

compensable injury, we must analyze both the proposed

procedure and the condition it is sought to remedy. 

Deborah Jones v. Seba, Inc., Full Workers’ Compensation

Commission Opinion filed December 13, 1989 (Claim No.

D512553).  Also, the respondent is only responsible for

medical services which are causally related to the

compensable injury.  Treatments to reduce or alleviate

symptoms resulting from a compensable injury, to

maintain the level of healing achieved, or to prevent

further deterioration of the damage produced by the

compensable injury are considered reasonable medical

services.  Foster v. Kann Enterprises, 2009 Ark. App.

746, 350 S.W.2d 796(2009).  Liability for additional

medical treatment may extend beyond the treatment

healing period as long as the treatment is geared toward

management of the compensable injury.  Patchell v. Wal-

Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31

(2004).

The claimant’s back injury is undisputed.  On

December 13, 2013, the claimant ruptured a disc in his

spine at level L5-S1 while lifting a heavy air

conditioner.  The respondent provided the claimant with
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reasonably necessary medical treatment for this injury,

to include surgery performed by Dr. McCarthy in the form

of a discectomy at L5-S1.  I note that while it is well

established in this claim that Dr. McCarthy initially

and erroneously opened the claimant’s spine at L4-L5, I

find that the record is devoid of objective evidence to

show that this mistake caused injury to that level of

the claimant’s spine.  Rather, the record reveals that

after realizing her mistake, Dr. McCarthy quickly

corrected it and successfully performed a procedure at

L5-S1 which did, in fact, help significantly improve the

claimant’s condition.  However, while the claimant

testified that this procedure eliminated his leg pain,

he stated that he continued to have some back pain.  

On July 2, 2013, Dr. McCarthy returned the

claimant to work with a twenty-five (25) pound lifting

restriction.  The claimant testified that his back

condition quickly worsened after his return to work. 

Therefore, he was seen again by Dr. McCarthy on July 31,

2013.  Based upon the claimant’s description of his

ongoing pain, Dr. McCarthy recommended a bilateral

decompression and possible discectomy at level L4-5.  In

doing so, however, Dr. McCarthy plainly stated that the

claimant’s condition at L4-5 was the result of

degeneration, as opposed to an acute injury.
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Thereafter, the claimant was seen by Dr.

Cathey for an independent medical evaluation.  While the

claimant testified that he spent approximately ten (10)

minutes with Dr. Cathey, I find that this in no way

diminishes or damages his medical conclusions regarding

this claim in that Dr. Cathey is a well-known

neurosurgeon with over thirty-four (34) years of

practice.  And, while his examination of the claimant

was arguably brief, the report of that visit is

thorough.  In conclusion of his physical examination of

the claimant, a review of his diagnostic studies, and a

review of his course of treatment, Dr. Cathey opined

that additional surgery would likely not benefit the

claimant in the absence of any “sciatica, neurologic

claudication, etc.”  Dr. Cathey was further concerned

about the claimant having another spinal surgery at his

“young age” of twenty-eight (28) in that if it was

unsuccessful in alleviating his reported symptoms, the

next logical step would be lumbar fusion, which would

likely compromise his condition.  Dr. Cathey opined that

the claimant had reached maximum medical improvement and

the end of his healing period for his 2013 injury as of

February 13, 2014, he assessed the claimant with ten

percent (10%) permanent physical impairment, and he

recommended he undergo a functional capacity evaluation. 
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Subsequently, on February 28, 2014, that study showed

that the claimant was capable of working in the medium

classification of work.  In a letter dated after Dr.

Blankenship evaluated the claimant, Dr. Cathey admitted

that the claimant’s condition could have changed over

the months between his examination of the claimant and

Dr. Blankeship’s evaluation; however, he specifically

noted that, in the event surgery was warranted at that

time, it would “clearly be unrelated to the occupational

injury” the claimant sustained in December of 2013. 

Likewise, Dr. McAlister, whose professional

Vitae I note is very impressive, conducted a thorough

review of the claimant’s diagnostic studies and found

that further surgery was not warranted in the claimant’s

case.  More specifically, Dr. McAlister stated:

An evaluation by Dr. Cathey was also
performed with his opinion
concurring with that of Dr. McCarthy
in her deposition that neither felt
sanguine about the long term benefit
of additional spinal surgery in a
person this young who does not at
this time have progressive
neurological deficits. There is a
growing consensus that degenerative
disc changes are genetically
determined and progressive with age
(JBJS Vol. 88-A, #9 and the Spine
Journal 9 (2009) 47-59). Mr.
Wells[’] radiographic findings at
such a young age would be compatible
with this consensus.
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I note that all three (3) of these doctors

agreed that Dr. McCarthy’s mistaken entry at level L4

during surgery did not destabilize the claimant’s

condition or otherwise injure him in any way.

Overall, the opinions of these three (3)

specialists reflect that the claimant would most likely

not benefit from additional surgery at this time and

that any additional spinal surgery he might need would

be related to his degenerative condition as opposed to

his occupational injury; the general consensus being

that, at his young age, additional surgery would likely

be detrimental to his condition in the long-run. 

Despite this, the administrative law judge, and now the

majority, choose to assign more weight to the opinion of

Dr. Blankenship, who is the only examining physician in

this claim to opine that surgery is necessary in order

to address the claimant’s ongoing complaints, which he

finds are related to his 2013 occupational injury. 

Furthermore, of the four (4) specialists to have treated

or evaluated the claimant’s back condition, Dr.

Blankenship is the only physician to opine that

diagnostic studies showed a recurrent herniated disc -

at what level he failed to say - and that the “patient

has a rather significant spinal canal stenosis at L4-

L5....”  I note, however, that even Dr. Blankenship
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opined that this “rather significant spinal canal

stenosis at L4-L5" did  not appear to have changed “at

all” from “postoperative level.”  It is an

undeniable fact that of the claimant’s four (4)

treating/evaluating physicians, only one - namely Dr.

Blankenship - found that the claimant’s current

condition at L4-5 is related to his occupational injury,

and, of the three (3) others, only one (1) - namely Dr.

McCarthy - had suggested surgery at that level. 

However, even Dr. McCarthy admitted that the surgery she

proposed, which I note was substantially less

complicated than the surgery recommended by Dr.

Blankenship, was not causally related to his 2013

occupational injury.  And, while I acknowledge that

asymptomatic pre-existing conditions, such as the

claimant’s degenerative disc disease, that are made

symptomatic by an injury can be considered a compensable

consequence of that injury, I note that Dr. Blankenship

appears to have based his opinion regarding additional

surgery primarily  on the claimant’s subjective

complaints of pain, straight leg raising, and decreased

range of motion, which I find are not enough to prove

the reasonable necessity of surgery that three (3) other

physicians deem unnecessary; potentially even

detrimental.
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At this point, I must note that the

administrative law judge’s opinion concerning the issue

of additional surgery, which the majority affirmed and

adopted, is based on what I consider to be rather

precarious grounds.  More specifically, in her opinion,

the administrative law judge stated as follows:

It is certainly possible that the
claimant suffers from some type of
degenerative condition that was
asymptomatic prior to his injury and
the mistake made during surgery.
However, there is no question that
the mistaken entry by Dr. McCarthy
at the L4-5 disc has now caused the
claimant to have issues in that
area. Dr. Blankenship’s testimony is
clear in that his opinion that
mistaken entry into this area caused
stress and destabilized the disc
area. The claimant suffered an
admittedly compensable injury on
December 13, 2012, causing the need
for the claimant’s initial surgery.
However, during that surgery a
mistaken entry was made to the wrong
disc area, which according to Dr.
Blankenship has now destabilized the
L4-5 disc area and caused a need for
treatment for that area. He now
recommends a second surgery for the
claimant. Whether the area of the
L4-5 disc was newly injured or
destabilized or an aggravation of a
pre-existing condition, there is no
question it would have not occurred
but for the initial surgery to treat
the claimant’s admittedly
compensable injury.

Not only do I strongly disagree with these

statements, I find that by accepting them, the majority
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has gone beyond this Commission’s scope and authority to

make determinations regarding issues germane to our

workers’ compensation law.  Other than Dr. Blankenship’s

sole opinion, there is absolutely no objective medical

evidence or other corroborating evidence in this claim

proving that Dr. McCarthy damaged the claimant’s spine

at L4-5 during surgery.  Furthermore, I note that in

making such an  accusation, we come dangerously close to

accusing the doctor of having committed medical

malpractice.  To say, therefore, without equivocation,

that “there is no question that the mistaken entry by

Dr. McCarthy at the L4-5 disc has now caused the

claimant to have issues in that area” when there is, in

fact, no solid proof to support such a statement is, in

my opinion, an egregious error in which I will not

concur.  I find likewise that the administrative law

judge’s statement that “[w]hether the area of the L4-5

disc was newly injured or destabilized or an aggravation

of a pre-existing condition, there is no question it

would have not occurred but for the initial surgery to

treat the claimant’s admittedly compensable injury” is

based on speculation and conjecture, and it clearly goes

beyond the record.  Again, I can not participate in this

judgement without solid medical evidence contained

within the record to substantiate such a broad and bold
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accusation, especially where three (3) medical providers

deny that Dr. McCarthy’s mistake caused any injury to or

destabilization of the claimant’s spine at L4-5. 

That being said, it is the right and duty of

this Commission to translate the evidence on all the

issues before it into findings of fact.  Stone v. Dollar

General Stores, 91 Ark. App. 260, 209 S.W.3d 445 (2005);

Weldon v. Pierce Bros. Const. Co., 54 Ark. App. 344, 925

S.W.2d 179 (1996).  Moreover, the Commission has the

authority to resolve conflicting evidence and this

extends to medical testimony.  Foxx v. American Transp.,

54 Ark. App. 115, 924 S.W.2d 814 (1996).  Furthermore,

the Commission has the duty of weighing the medical

evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a

question of fact for the Commission to resolve.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); CDI Contractors McHale, 41 Ark. App. 57, 848

S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).

The Commission is entitled to review the basis

for the medical opinion in deciding the weight and

credibility of the opinion and the medical evidence. 

Maverick Transportation v. Buzzard, 69 Ark. App. 128, 10

S.W.3d 467 (2000). However, the Commission may not



WELLS - G301143 22

arbitrarily disregard medical evidence or the testimony

of any witness.  Hill v. Baptist Med. Ctr., 74 Ark. App

250, 48 S.W.3d 544 (2001).

In finding that a the claimant requires an

anterior lumbar interbody arthrodesis at the lumbosacrum

with an XLIF at the L4-L5 level, and then a posterior

decompression at L4-L5 with a redo decompression at the

lumbosacrum, the administrative law judge, and now the

majority, have chosen the opinion of Dr. Blankenship

over the opinions of three (3) other qualified doctors

who all agree that the claimant’s compensable injury - a

herniated disc at L5-S1 - was successfully surgically

repaired and that the claimant’s diagnostic and

operative findings each confirm that the claimant’s

current complaints are all the result of unrelated

degenerative disc disease at L4-5.  Notwithstanding that

Dr. McCarthy recommended “lumbar decompression” at L4-5,

even she admitted in deposition that patient outcomes

are “highly unpredictable in terms of this type of

picture,” and she added that there is “data that doing

surgery for degenerative changes alone, depending upon

what your goals are, may not give the most reliable

outcome.”  I find that this opinion is consistent with

the opinions of Drs. Cathey and Dr. McAlister, as are

each of these doctor’s interpretation of the claimant’s
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diagnostic studies.  Because Dr. Blankenship’s opinion

varies so widely from the opinions of Drs. McCarthey,

Cathey, and McAlister, I assign more weight to the

opinions of these three (3) doctors over the opinion of

Dr. Blankenship.  Therefore, I find that the claimant

has failed to prove that he is entitled to additional

medical treatment in the form of surgery as recommended

by Dr. Blankenship in that this proposed treatment is

not reasonably necessary for the treatment of his

compensable injury.  Therefore, I dissent form the

majority opinion in this finding.

With regard to the issue of temporary total

disability, I find that the claimant has failed to offer

proof to substantiate that he was still in his healing

period and unable to work after Dr. Cathey assessed him

at maximum medical improvement and the end of his

healing period on February 13, 2014.  I find that this

conclusion is supported by the opinion of the claimant’s

treating surgeon, Dr. McCarthy, who agreed with Dr.

Cathey.  Therefore, I find that the claimant has failed

to prove that he is entitled to additional temporary

total disability benefits.  Furthermore, I note that in

her analysis of whether the claimant is entitled to

additional temporary total disability benefits, the

administrative law judge, and now the majority,



WELLS - G301143 24

considered only the claimant’s healing period when the

deciding this issue.  Our statutory provision for

determining an injured worker’s entitlement to temporary

total disability benefits is clear: temporary total

disability is that period within the healing period in

which an employee suffers a total incapacity to earn

wages. K II Constr. Co. v. Crabtree, 78 Ark. App. 222,

79 S.W.3d 414 (2002); Ark. State Hwy. Trans Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

administrative law judge, and now the majority, failed

to consider wether the claimant was able to work during

that period of time that the administrative law judge

awarded the claimant temporary total disability

benefits.  This is error.  Moreover, although the

administrative law judge, and now the majority,

determined that Dr. Cathey’s February 13, 2014, report

is not credible, they failed to give a sufficient

explanation as to why Dr. Cathey’s report is not

credible.  Therefore, I find that Dr. Cathey’s

February 13, 2014, report is credible and it forms a

substantial basis upon which to find, as Dr. Cathey did,

that the claimant reached maximum medical improvement

and the end of his healing period for his compensable

injury on February 13, 2014.  Because the claimant

reached the end of his healing period in February of



WELLS - G301143 25

2014, no physician restricted the claimant from working,

and a reliable functional capacity evaluation study

conducted thereafter showed that he could work in the

medium category of work classifications as defined by

the Department of Labor, I dissent from the majority

finding that the claimant has proven by a preponderance

of the evidence that he is entitled to temporary total

disability benefits from February 14, 2014, to a date

yet to be determined. 

                                                       
                        KAREN H. McKINNEY, Commissioner


