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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G509057 

  
LISA WEBSTER, EMPLOYEE                           C L A I MANT

ARKANSAS DEPARTMENT OF CORRECTION, 
EMPLOYER                               RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER/TPA                      RESPONDENT

OPINION FILED NOVEMBER 22, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE ANDY L. CALDWELL,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE CHARLES H.
MCLEMORE, JR., Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed April 26, 2016.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed on February 23, 2015, at which
time the claimant was earning sufficient
wages to be entitled to a compensation
rate of $542.00/$407.00 in the event this
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claim is found to be compensable. Some
expenses have been paid by the group
carrier, Health Advantage. The claimant
drew unemployment benefits ($387.00
weekly) from October 2015, to January
2016, and received benefits from AFLAC.

2. The claimant has failed to prove she was
performing employment services at the
time of her injury.

3. If they have not already done so, the
respondents are directed to pay the court
reporter, Celia Jamison’s, fees and
expenses within thirty (30) days of
receipt of the bill.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the April 26, 2016

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

                               
SCOTTY DALE DOUTHIT, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant failed to establish by the preponderance of

the evidence that she was performing employment services

at the time of injury. 

The claimant suffered injuries on February 23,

2015, when she slipped on black ice in the parking lot

at her job site.  As a result of this accident, the

claimant injured her left knee.

Factual & Medical Background

The claimant was employed as a Correctional

Officer for the Arkansas Department of Correction at the

Varner Unit in Grady, Arkansas.  The claimant testified

that her job duties were to monitor and secure inmates

at a lock-up facility.  Prior to starting her job, the
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claimant was required to attend training.  During this

training, the claimant was instructed that while she was

wearing her uniform as required by the employer, she

could be held responsible for her actions even if she

was not “on the clock.”

The claimant was a resident of Mississippi and

commuted to Grady for her employment.  On the date of

her injury, the respondent had invoked the inclement

weather policy due to the icy conditions.  The

claimant’s usual shift was scheduled to be 6:00 p.m. to

6:00 a.m.  On the date of her injury, the claimant

arrived to work at approximately 9:40 p.m.  Per the

inclement weather policy, the claimant was allowed an

additional four or five hours to arrive at work and

still be paid for the full twelve hour shift.  

The claimant arrived at work in her uniform. 

The fall which caused the claimant’s injury to her left

knee occurred in the employer’s parking lot before she

had clocked in.  The claimant testified that if she was

needed to assist any of her supervisors or co-workers in

the parking lot, she would have been required to do so.

Opinion

Employment services may be defined as an

activity which benefits the employer.  CV’s Family Foods
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v. Caverly, 2009 Ark. App. 114, 304 S.W.3d 671 (2009). 

The test for whether an employee’s injuries resulted

from work-related services is whether the injury

occurred within the time and space boundaries of

employment when the employee was carrying out the

employer’s purpose or advancing the employer’s interest

either directly or indirectly.  White v. Georgia-Pacific

Corp., 339 Ark. 474, 6 S.W.3d 98 (1999).

In the case at bar, the claimant was

performing employment services.  The claimant was within

the time and space boundaries of her employment, she was

paid for her time and, even though she was in the

parking lot and not her designated work station, she was

on the job wen she sustained her injury.

In determining whether the claimant in the

present case was performing employment services at the

time of her injury a review of a comparable case is

appropriate.  In N. Little Rock Sch. Dist. v. Lybarger,

2009 Ark. App. 330, 308 S.W.3d 651 (Ark. Ct. App. 2009)

Lybarger worked as a teacher's aide and was required to

attend a staff development day.  While en route to the

parking lot for lunch, Lybarger exited the building

where the meeting was held and was entering another

building when she fell and broke her leg.  The employer

argued that Lybarger was not performing employment
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services, because she was not advancing her employer's

interest or doing anything required by her employer when

she fell.

In ruling that the claimant was performing

employment services, the Lybarger Court stated:

Initially, we note that Lybarger
testified that she was attending a
seminar at the Lakewood campus, and
that because she was still on school
grounds she was on duty and that 
her obligation as a district
employee on school grounds was to
provide assistance if there had been
anything asked of her. See Texarkana
Sch. Din. v. Conner, 373 Ark. 372,
284 S.W.3d 57 (2008) (affirming
award of benefits in an employment
services  case where the Arkansas
Supreme Court noted that the
Commission credited the school
employee's testimony that he was on
call once he returned to the school
district's premises, even if he was
on lunch break); Foster v. Express
Personnel Services, 93 Ark. App.
496, 222 S.W.3d 218 (2006)
(reversing a denial of benefits
after finding that the employee was
performing employment services by
virtue of the fact that she was on
the job once she was on the
premises).

Id.

The present case is analogous to Lybarger. 

The claimant testified that during her training she was

instructed that while in uniform she could be held

responsible for her actions even if not “on the clock.” 

The claimant also offered testimony that she would be
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required to assist her co-workers and supervisors while

on the parking lot if necessary.  As with the claimant

in Lybarger, once the claimant reached the job site in

her uniform she was on duty.  Once the claimant arrived

in the respondent’s parking lot wearing her uniform she

was on the job and, by virtue of that fact, performing

employment services.  

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

The claimant’s injury meets the requirements

for compensability.  The claimant fell and injured her
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left knee while performing employment services on

February 23, 2015.  There were objective findings of the

injury in the form of popliteal cyst as shown on the MRI

taken on April 30, 2015.  Therefore, I find that the

claimant’s injury is compensable.

For the foregoing reasons, I must dissent from

the majority opinion.

                               
PHILIP A. HOOD, Commissioner


