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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals and Respondents No. 1 cross-appeal

an opinion and order of the Administrative Law Judge

filed October 19, 2015.  In said order, the

Administrative Law Judge made the following findings of

fact and conclusions of law:
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1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the within
claim.

2. The employee-employer-insurance carrier
relationship existed on September 26, 2014,
and at all relevant times.

3. I hereby accept the above stipulations as
fact.

4. The claimant was performing employment
services at the time of her fall of
September 26, 2014.

5. The claimant proved by a preponderance of
the [sic] that she sustained a compensable
injury to her left hand, right hip, left knee
and left foot (see full discussion above).

6. The claimant failed to prove that she
sustained a compensable injury to her back on
September 26, 2014.

7. The claimant proved that all of the
medical treatment of record for her left hand,
left hip, left knee and left foot was
reasonably necessary due to her fall of
September 26, 2014.

8. The claimant failed to prove her
entitlement to any temporary total disability
compensation.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge
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are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the October 19, 2015

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
SCOTTY DALE DOUTHIT, Chairman

Commissioner McKinney concurs and dissents.

CONCURRING AND DISSENTING OPINION

While I concur with the majority opinion

finding that the claimant failed to prove that she

sustained a compensable back injury, I dissent from the

finding that the claimant sustained other compensable

injuries on September 26, 2014, in that I find that the

claimant failed to prove that she was performing

employment services at the time of her accident.  The

claimant was the Associate Director of Medicare Coverage

for Clinical Trials for the respondent-employer.  As

such, the record shows that the claimant and her team

were considered “the face of research” for the

respondent-employer, and it was part of their job to
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answer questions from their physician Director,

coordinators, and “PI’s.”  In order to accommodate those

they served and to please their boss, the Director, the

claimant’s team sometimes transferred their work phones

to their personal cell phones during lunch so that they

could take work-related calls.  Moreover, they were

often stopped in the cafeteria to answer questions. 

Although their lunches were sometimes interrupted by

these inquiries, the primary responsibility of answering

phone calls always fell on the Administrative Assistant,

Ms. Barr, who sometimes lunched with the rest of the

team.  The record shows that Ms. Barr was part of the

group lunching with the claimant at the time of her

accident.   

According to the claimant’s direct supervisor,

Ms. Hunter-Lewis, she and her team never “set out to go

to work at lunch.”  Furthermore, the claimant was not

required to stay on the premises during her lunch hour,

nor was she required to answer her phone for work-

related reasons during her lunch hour.  Again, the

claimant and her team felt it was more of an

accommodation to answer questions when approached,

called, or texted during lunch with work-related issues

versus an actual requirement.  In addition, although

they were free to eat anywhere they chose, the record
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shows that the claimant and her team often ate lunch in

the conference room.  Moreover, although they often

discussed work issues during lunch, none of the six

other witnesses at the hearing could verify that they

were discussing work at the time of the claimant’s

accident.

All-in-all, the record shows that the claimant

had gotten her lunch and was walking with her team

members towards the conference room in order to eat

lunch on September 26, 2014, when she tripped and fell. 

The claimant failed to prove by a preponderance of the

evidence that she was discussing work with anyone at the

time of this incident, that she was headed for a work-

related lunch at the time, that she was required to eat

lunch in the conference room that day, that she was

carrying anything work-related, that she was on the

phone answering a work-related question when she fell,

or that she was even required to answer phone calls at

that time.  

Clearly, walking to a conference room with

your co-workers in order to eat lunch is not a work-

related activity in that, although there may have been

an expectation by their Director that the claimant and

her team be available to answer questions at all times,

they were not required to work during lunch. 
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Furthermore, the claimant was not required to perform

any work-related activity at the time of her accident,

nor was she performing any work-related activity at that

time.  Therefore, I dissent from the majority opinion

finding that the claimant was performing employment

services at the time of her injury.

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must dissent in part from the

majority opinion. I agree with the majority opinion, on

all issues, except that I would find the claimant’s back

injury compensable for which she is entitled to

appropriate medical and indemnity benefits, including

temporary total disability benefits.

The claimant was approximately sixty years

old. The claimant worked for Baptist Medical Center and

the VA Medical Center for fifteen years, as a nurse. The

claimant was next employed by the respondent employer

for seventeen years. She began as a liaison specialist

for the clinical trial department, and then she became

the manager of the Research Budget and Review and
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Medical Coverage Analysis section of the Research

Support Center, at UAMS. The claimant’s job included

desk and computer work, as well as walking across the

UAMS campus with documents, a laptop, her day planner

and her phone, for meetings. She earned $74,000 in

salary.

The claimant had pre-existing conditions

relating to her back; however, she had always been able

to work. The claimant had severe scoliosis as a

teenager, which resulted in extensive therapies. She had

a spinal fusion and a rod running from T3 to L3 along

her spine, to correct the severe curvature of her spine.

The claimant was eventually released from care. She

attended college and earned a bachelor’s degree in

nursing. She also completed part of the work toward a

master’s degree in nursing, including all of the

clinical portion. The claimant has been married for

thirty-eight years and had three children. The claimant

was able to go to school, work, have a family and bear

children, despite the rod in her spine. 

The claimant experienced intermitted episodes

of back symptoms, which were brief and always resolved.

She saw Dr. Roberts, her primary care physician, for

lumbago and for unrelated issues, throughout the years.

She had occasional back pain, for which she took
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Tylenol. She had muscle spasms once or twice a year.

When the claimant’s surgeon retired, the claimant’s

daughter, who was also a medical professional,

recommended that the claimant establish herself with

another surgeon, given her medical history. The claimant

saw Dr. McCarthy in October 2013. She had some pain in

her neck and her low back at that time. Dr. McCarthy

sent her to physical therapy and noted in April 2014

that therapy helped but did not completely relieve her

back pain. During this time, the claimant did not miss

work. In April 2014, Dr. McCarthy completed FMLA

paperwork for the claimant, but since she did not feel

that it was necessary to take off work, she did not turn

it in. The claimant explained that at that time, she was

able to work a full day and a full workweek, although by

the end of the day or week she would have difficulty

leaning forward. 

Tonya Lewis testified that the claimant never

demonstrated medical problems or that she was in pain,

in the eight years they worked together at UAMS. They

traveled by plane, cab and train together, without any

complaint or pain behavior. She observed the claimant

lift, reach, and get on the floor to correct computer

problems. 
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Cynthia Spinks testified that the claimant was

able to perform all her job duties without observable

difficulty, in the ten years prior to the injury that

they worked together at UAMS. She never observed the

claimant wear a back brace prior to the accident. 

Lisa Richardson had worked with the claimant

for six years at UAMS. She never observed the claimant

have any difficulty performing her job duties. She did

not have trouble walking. She worked full days. After

the injury, Richardson observed that the claimant had

difficulty walking and sitting, and she could not work a

full day.

Diana Barr testified that she had worked with

the claimant for seven years. She never noticed the

claimant have any difficulties with her back prior to

the fall. 

On September 26, 2015, the claimant was

working a normal day. She and some co-workers had walked

across campus to the cafeteria to pick up lunch. As the

majority has determined, the claimant was performing

employment services when the accident happened. While

the claimant and her co-workers were on their way back

to their conference room, the claimant tripped over a

metal grate with her left toe. She fell, landing on her

left knee and hand. The momentum threw her backwards,
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and she landed on her back. She landed, she twisted, so

that she also hit her right hip. She injured her left

foot and toes, her left knee, her left hand and wrist,

her low back, and her right hip. Her co-workers helped

her into a chair, and eventually she got to the

emergency room.

The claim was initially accepted. The claimant

was sent to an orthopedic specialist at UAMS. She was

given a back brace. An x-ray showed that she broke her

left great toe. Due to the swelling in her left foot,

she was given a boot. The physician used a drawing to

indicate that the claimant’s pain was at the low back,

with bruising from below her tailbone to her right hip.

Thus, there was objective evidence of injury directly to

her low back, in the form of bruising. 

The claimant saw her own physician, Dr.

Roberts, on September 29, 2014. Dr. Roberts noted pain

in her left knee, left wrist, right hip, and back, with

a bruised knee. Her whole body was stiff. He stated that

the fall “definitely flared up” her chronic low back

condition. 

The claimant went to the emergency room on

October 1, 2014. She had low back pain radiating across

her entire low back with occasional paresthesia, down to

her mid-thigh. She was referred to the orthopedic
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surgery department. She was sent to Dr. Wilson, who

diagnosed acute back pain, left knee pain, left great

toe pain, lumbar radiculopathy, and left great toe

contusion. An MRI was planned, and the claimant was off

work. 

The MRI showed an asymmetric bulge at L4-5

with disc osteophyte complex causing mild compromise of

the dural sac and exiting right L4 nerve root. Dr.

Wilson’s diagnosis upon review of the MRI was an acute

lumbar strain. On November 6, 2014, Dr. Wilson stated

that the claimant could not do without her back brace.

She could return to work four hours per day. In January

2015, Dr. Wilson noted the claimant’s continued

deterioration. A second opinion was planned.

The claimant was seen by Dr. McCarthy in

January 2015. She noted that the claimant had

significant sagittal imbalance or curvature of her

spine, but that after her September 2014 fall, she was

suffering excruciating pain in her low back. A CT scan

revealed multi-level degenerative disc disease and facet

arthrosis, worst at L4-5 and L5-6, where there is mild

to moderate central canal narrowing and bilateral severe

lateral recess narrowing, left greater than right. In

February 2015, Dr. McCarthy diagnosed vacuum disk

phenomenon with significant degenerative changes at L4-5
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and L5-S1 with associated foraminal stenosis at those

levels. Her recommendation was for a fusion down to S2,

although she wanted to study the imaging further to

develop a plan.

The claimant continued to see Dr. Roberts, who

noted her continued decline. He took her off work for

all of March 2015. He opined at the end of March that

she was totally disabled from working and that she would

continue to decline. 

The claimant testified that, after the fall,

she had to use much stronger pain relievers, including

Hydrocodone, and muscle relaxers, on a constant basis.

Her pain was much worse after the fall. The claimant

stated that her pain foes around from her tailbone to

the right, to her hip. 

The claimant stated that since her injury, she

was only able to work half-days, wearing the back brace

and the boot. She stated that it was a struggle to get

through the half-day. Her parking space was far from her

office, and she had to walk up a hill to get to one

building, then walk through that building to the

building in which her own office was located. She could

not take her medications, because she could not drive

while using them. After four hours of sitting at her

desk to work, she was completely exhausted. She had
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difficulty getting back to her car. Sometimes, she had

to rely upon her husband to get her to and from work,

due to her pain. The claimant no longer attended

meetings at work, because she could not walk across

campus, and because she could not sit, participate or

pay attention as needed. Even if she was not driving,

she could not take her medications while at work,

because they made her confused, sleepy and fuzzy-headed.

She had to have clear thinking skills to process

information and to make decisions based upon it.

The claimant stated that she could no longer

do housework or yard work. She could no longer cook. She

could not vacuum, sweep, do laundry or make her bed. She

had difficult bathing, because she was very unsteady.

She and her husband were avid and frequent hikers, but

she could no longer engage in these activities. She

limited her driving. She could no longer tolerate

grocery shopping. Walking the fifty feet to her mailbox

caused pain in her back and legs, causing her to have to

stop two or three times. She had a small garden that she

was able to water with a “wand.” She could not do any

hoeing, digging, transplanting or other activities. She

could sit for twenty minutes, but she had to change her

position or stand, due to pain. As long as she was

moving, she could stand for about thirty minutes. She no
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longer slept well, and she had to get up to take

medication. I note that the surveillance does not show

that the claimant was doing more than she testified that

she was able to do.

Prior to her injury, she had upright posture,

although at the end of the day, she would begin to lean

forward. After the injury, she always leaned forward.

The claimant’s daughter testified that, in

surveillance video submitted by the respondents, the

person entering Tobacco World was the daughter, not the

claimant.

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence. Mikel v.
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Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

There is no question that the claimant has

demonstrated a specific incident injury, identifiable by

time and place. She sustained injuries to many parts of

her body on September 26, 2014, which have been deemed

to be compensable. Likewise, there is no question that

the claimant was performing employment services, because

she was never off duty during her workday, she was

returning from a break to collect a meal, she was

discussing work with co-workers as she walked, and she

was going to eat her meal while continuing to work and

while subject to taking external calls and responding to

internal requests.

The record is replete with medical evidence

supported by objective findings establishing the injury.

The claimant had a pre-existing condition, but she had

acute findings as well, immediately after the injury.

She presented to the emergency room on the date of the

fall, with a contusion (deep bruise) of the right hip,

among other things. On that date, a review of systems

shows that the claimant reported back pain. A graphic

representation of the examiner’s evaluation shows that

the claimant was tender to palpation from the top of her

gluteal cleft and around her buttock to her right hip,
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with edema and ecchymosis at the right hip. On x-ray,

there were degenerative changes in the lower lumbar

spine and pubic symphysis. On October 1, 2014, a UAMS

physician stated that the claimant’s low back pain was

likely due to muscular strain. Flexeril was prescribed

for muscle spasms. Tension and tenderness were observed

in lower back muscles. On October 10, 2014, Dr. Wilson

suspected a compression fracture of L4 or L5. X-rays

showed lateral listhesis of L4 over L5. MRI showed

degenerative changes with compromise of the neural

foramen. Dr. Wilson stated that the claimant had a

severe lumbosacral strain. The claimant also had severe

scoliosis which had been treated in her youth with

fusions and the implantation of a rod. The claimant has

demonstrated that she has sustained a back injury,

specifically a severe lumbosacral strain with low back

pain radiating into her hips and legs. Objective

findings of contusion, degenerative changes, the

prescription of muscle relaxers for spasms, and

scoliosis are all demonstrated.

The claimant must also show that there is a

causal relationship among the accident, her injury and

her need for treatment. Dr. McCarthy was very specific

that the claimant had pre-existing significant sagittal

imbalance and that after her fall, she developed
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excruciating pain. A causal connection is established

when the compensable injury is found to be “a factor” in

the resulting need for medical treatment. Williams v.

L&W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004).

The claimant had significant issues with her

back since childhood, but she was able to work and lead

an active life nonetheless. She experienced symptom

flares once or twice a year. She did not miss work

because of her back. She had some difficulty toward the

end of the work week, for which she had seen Dr.

McCarthy, but the claimant was able to continue to work

without absence. However, after her fall, the claimant

developed excruciating pain in her low back and

radiating into her hips and legs. She was unable to work

at all at first. She was able to return to work for

four-hour days, but this was very difficult and painful.

I note that the claimant’s job required her to walk

across the UAMS campus, a large facility with multiple

buildings, just to get from her parking place to her

office, and to get to meetings and to the cafeteria.

Prior to her fall, this was a manageable task, but

afterward it became so difficult that the claimant no

longer attended meetings and often had to rely on her

husband to drive her to work.
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The claimant experienced a dramatic increase

in her symptoms after the fall. The pre-injury medical

records show that the claimant would have continued to

require occasional treatment of her back, for her pre-

existing conditions, while retaining the ability to work

and enjoy an active lifestyle. However, there is nothing

to suggest that she could have expected to become severe

symptomatic without interruption, with symptoms and

disability that only increased, and with an abrupt loss

of the ability to fully or even partially function at

home or at work. Further, all of her physicians have

noted the change in her condition after the fall, and

Dr. Roberts specifically stated that the fall “flared up

her chronic condition.”

This injury quite obviously is an aggravation

of the claimant’s pre-existing condition, which has

turned a manageable issue into a constant, intractable,

debilitating disability. In workers' compensation law,

an employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing

conditions are compensable. An aggravation of a pre-

existing condition by a compensable injury is, itself,

compensable. An aggravation is a new injury resulting

from an independent incident and must meet the

definition of a compensable injury in order to establish
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compensability for the aggravation. Heritage Baptist

Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003). The claimant has met all the elements of

compensability and has shown that her fall aggravated

her pre-existing condition to an extreme degree and

that, but for her fall, she would have continued to be

able to function at work and in her personal life with

only the occasional need for conservative treatment.

The majority’s conclusion is in error. I would

award benefits for the claimant’s compensable back

injury, including medical benefits, temporary partial

disability benefits for the period from November 6 2014

until April 1, 2015, and total temporary disability

benefits from April 1, 2015 to a date yet to be

determined.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

                               
PHILIP A. HOOD, Commissioner


