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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G404888

MARTHA HERNANDEZ VILLA, EMPLOYEE  CLAIMANT

TYSON POULTRY, INC., EMPLOYER RESPONDENT

TYNET CORPORATION,
CARRIER/TPA RESPONDENT

OPINION FILED FEBRUARY 25, 2016

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant appears pro se.

Respondents represented by the HONORABLE E. DIANE
GRAHAM, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 6, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on October 15, 2014, and contained in a
pre-hearing order filed October 16, 2015,
are hereby accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence that she
sustained a compensable injury to her right
knee on April 4, 2014.
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3. The claimant has failed to prove by a
preponderance of the evidence that she
entitled to medical treatment for her right
knee.

4. The claimant has failed to prove by a
preponderance of the evidence that she is
entitled to temporary total disability
benefits in this matter.

5. The claimant has failed to prove by a
preponderance of the evidence that her
attorney is entitled to an attorney’s fee in
this matter.

6. The respondent’s defense of lack of notice
until June 13, 2014 is moot in that the
claimant has failed to prove her case
compensable.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I

dissent from the majority opinion denying the

compensability of an injury to her right knee on April

4, 2014.

The claimant reported a back injury over

twenty-one years ago, which had improved. She had a

history of anxiety and depression in 2008 and one record

of treatment for the same in 2010. In April 2012, she

was seen for hyperlipidimia and lab results. She

reported being seen for left hip pain in March 2012, at

which time she was told she had a urinary tract

infection. In April 2012, for her left hip pain, she was
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taking a sciatica medicine her father brought her from

Mexico. There is no note of any current complaints,

clinical findings or diagnoses relating to her left hip.

There are no other medical records in the record, for

two years.

On April 4, 2014, the plant nurse wrote that

the claimant saw her with right knee pain. She denied an

injury. The nurse did not observe “obvious” swelling.

She had pain with deep knee bending. The claimant was

advised to follow up with her family physician. She

chose to return to work. This was not recorded as a

work-related problem.

The claimant testified that she was lifting

boxes from the floor, which required bending over and

twisting her legs. She testified that on April 4, 2014,

she picked up one box and her knee “cracked,” causing

her to lean on a co-worker. She reported it to her

immediate supervisors, who sent her to the plant nurse.

The claimant stated that she explained what happened.

The claimant was seen by Dr. Fedosky on April

7, 2014 with right leg pain and swelling for two months,

off and on. On exam, a popliteal fossa cyst and

tenderness of the semitendinosus, semimembranosus, and



Hernandez-Villa 5

sartorious tendons were observed. She was prescribed an

anti-inflammatory medication, a muscle relaxant, and a

pain reliever, and referred to an orthopedist. She was

off work for eight days.

On April 9, 2014, the claimant returned to Dr.

Fedosky for a follow-up. Her symptoms were the same. The

medications made her dizzy, so she was not taking them.

She stated that she hit her knee four or five months

ago, but did not report it at work. The pain resolved

until two months or weeks ago, when her knee began to

swell while standing at work. On examination, her knee

was very tender to palpation with mild edema medially.

Her knee began swelling off and on two months ago, and

several days ago, it began swelling and did not stop.

Her swelling increases when she was standing. An MRI was

planned. She was prescribed rest, ice, compression and

elevation, a non-steroid anti-inflammatory medication,

activity as tolerated and off work. 

On April 15, 2014, the claimant returned to

Dr. Fedosky with similar complaints and findings. She

was referred to Dr. Heim. She was to remain off work.

She could try a knee brace.  

On April 24, 2014, the claimant saw Dr. Heim.
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She reported that her pain started in January 2014 but

had worsened in the past three weeks. It started after

lifting heavy boxes at work. She had constant swelling

around her knee. She had occasional weakness and giving

out. Dr. Heim observed that the claimant walked with a

limp, that her knee was swollen, with medial joint line

tenderness, and positive McMurray’s test1. The diagnosis

was knee pain, for which a steroidal anti-inflammatory

injection was performed, and work restrictions of no

lifting more than ten pounds and sitting as needed were

imposed. Dr. Heim stated that her MRI was inconclusive.

He stated that she presented clinically with a meniscus

tear. If she did not improve with the injection, he

would consider an arthroscopy.

The claimant returned to Dr. Heim on April 30,

2014. He observed a limp, swelling, a positive

McMurray’s test, and tenderness of the adductor

tubercle, medial joint line and pes anserinus. She was

to sit as needed at work. The diagnosis was knee pain

1A test for injury to meniscal structures of the knee in
which the lower leg is rotated while the leg is extended; pain
and a cracking in the knee indicates meniscal injury. McMurray
test. (n.d.) The American Heritage® Medical Dictionary. (2007).
Retrieved November 23 2015 from http://medical-dictionary.thefree
dictionary.com/McMurray+test
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and pes anserinus2 tendinitis. Dr. Heim stated:

This patient received an injection on 4/23/14
and states it did not relieve the pain in the
right knee. She reports today the pain has
worsened and at this point, I am recommending
a right knee arthroscopy to clean up the knee
and address her pain. Her MRI did not reveal
any evident meniscus pathology but her exam is
consistent with medial joint line pain. I am
also going to send her to therapy after her
arthroscopy because I am convinced at least
some of her pain is a result of her right pes
anserinus tendonitis. She works the assembly
line and her symptoms are worsening so we need
to address both her intraarticular and her
extraarticular symptoms so we can get her back
to her normal job.

The arthroscopy was performed on May 19, 2014.

Dr. Heim signed FMLA paperwork for the claimant on May

21, 2014. On June 4, 2014, the claimant reported severe

pain when walking, weakness and giving out. On

examination, tenderness and limited active range of

motion were observed. Her work restrictions were limited

standing, bending, squatting and kneeling. She was to

attend physical therapy.

On June 13, 2014, the plant nurse noted that

2Pes anserinus is the conjoined tendons (sartorius,
gracilis, and semitendinosus) at the medial aspect of the knee
that insert onto the anteromedial aspect of the tibia. Dr. Craig
Hacking, Dr. Andrew Dixon, et al., Pes anserinus.
Radiopaedia.org, http://radiopaedia.org/articles/pes-anserinus
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an alleged work-related case was created in their system

for right knee pain and walking difficulty.

On June 18, 2014, the claimant was seen in

follow-up. She had weakness and popping in her knee, but

she felt that physical therapy was helping. An anti-

inflammatory was prescribed. She was to continue her

work restrictions and physical therapy.

On June 23, 2014, Dr. Fedosky saw the claimant

again for depression and anxiety. She had an appointment

to have an injection for her knee soon. Dr. Fedorsky

prescribed an antidepressant. He took her off work until

June 30, 2014.

On July 23, 2014, the claimant saw Dr. Heim.

She reported right hip pain which started when she began

physical therapy for her right knee. Her pain radiated

down her right leg. After walking for thirty minutes,

she had bilateral leg weakness and numbness. Meloxicam

was helping somewhat. He listed her problems as

osteoarthritis of the right knee, knee pain, lumbosacral

radiculitis on the right, pes anserinus tendinitis on

the right, lumbar spina bifida, and lumbosacral strain

on the right. Dr. Heim observed that the claimant

limped, and had tenderness of the sacral promontory, the
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sacrum and the sacroiliac joint. Seated straight leg

raising test was positive on the right. Her knee was

tender with limited active range of motion. Lumbosacral

x-rays showed evidence of osteoarticular abnormality.

Physical therapy for her back was prescribed. For her

right knee, an injection was performed. 

The claimant returned to Dr. Heim on August

20, 2014. Physical therapy made her feel worse, so she

stopped attending. Her back, hip and leg symptoms were

the same, but her right knee was improving after her

injection. Her examination was unchanged. An MRI of her

lumbar spine was planned.

On November 5, 2014, the claimant returned to

Dr. Heim. The MRI had been denied by the carrier. Her

examination remained unchanged. He ordered an MRI again

and prescribed an anti-inflammatory medication.

On December 17, 2014, the claimant saw Dr.

Heim. She had a stroke on November 21, 2014, and was

hospitalized until December 12, 2014. She continued to

have back pain. Her problem list was now osteoarthritis

of the right knee, knee pain, prolapsed lumbar

intervertebral disc, lumbosacral radiculitis on the

right, pes anserinus tendinitis on the right, lumbar
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spina bifida, and lumbosacral strain on the right. Her

examination was unchanged other than the addition of

decreased sensation of her foot indicative of L5

involvement and of her foot and leg indicative of S1

involvement. Dr. Heim stated that the claimant’s MRI

showed disc herniations at T12-L3 and L5-S1. He

recommended non-surgical treatment by Dr. Diemel.

Therapy was prescribed for her back.

On January 9, 2015, the claimant saw Dr.

Diemel, with pain radiating to her buttocks, legs and

foot. She developed right low back, hip and right leg

and foot radicular pain. Her pain is worsening when she

walks. On examination, he observed “a few beats of ankle

clonus3.” He noted neural tension signs on the right. He

planned an injection and therapy.

3  Clonus is: 
1. alternate involuntary muscular contraction and relaxation in
rapid succession.
2. a continuous rhythmic reflex tremor initiated by the spinal
cord below an area of spinal cord injury, set in motion by reflex
testing.

Ankle clonus is a series of abnormal reflex movements of the
foot, induced by sudden dorsiflexion, causing alternate
contraction and relaxation of the triceps surae muscle.
ankle clonus. (n.d.) Miller-Keane Encyclopedia and Dictionary of
Medicine, Nursing, and Allied Health, Seventh Edition. (2003).
Retrieved November 24 2015 from
http://medical-dictionary.thefreedictionary.com/ankle+clonus
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For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence. Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The claimant testified that her knee crunched

as she turned while lifting boxes while on the

production line at work on April 4, 2014. In her

deposition, she also noted that her knee then locked up.

The medical records show that the claimant used a family

member to help with communicating in English. The

testimony of record shows that the claimant required
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assistance in understanding English. In light of the

claimant’s lack of fluency, I credit her testimony and

Dr. Heim’s records that she hurt her knee lifting boxes,

over the plant nurse’s testimony that there was no

injury. It is not unreasonable that the claimant, who is

not fluent in English, failed to appreciate that the

pain she had with motion in her knee was actually an

“injury.” Obviously, she complained of pain and

swelling, so she believed she was hurt. The claimant was

not asked if her pain started at work, which would be

the relevant inquiry here. This was clearly the

performance of employment services and a specific

incident identifiable by place and time. 

The are no medical records prior to April 2014

referencing any right knee pain. The claimant did not

report knee pain or any limitations in her work

abilities to the plant nurse until the date of injury,

April 4, 2014. On the date that she felt the crack in

her knee and the locking of her knee, she reported to

the plant nurse. Within days, she saw her family

physician, with swelling, a popliteal cyst, pain and a

positive McMurray’s sign. The timing of the claimant’s

symptoms and clinical findings supports a causal
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connection. The swelling was an objective finding

supporting the medical evidence. 

The claimant has established a compensable

injury for which she is entitled to the medical

treatment of record for her knee, as it was clearly

reasonably necessary to her compensable knee injuries.

The claimant’s low back injury does not appear to be

related to her work. The claimant was off work from

April 7 to April 24, 2014. She was on restricted duty

from April 25 to May 19, 2014. On June 4, 2014, she was

on restricted duty. In July 2014, she was taken off work

for her low back, which appears to be unrelated to her

compensable injury. I would award the claimant temporary

total disability benefits from April 7 to April 24, and

May 19 to June 4, 2014, during which time she was unable

to, and did not, work, and within her healing period. 

In regard to the respondents defense of

notice, it is clear that the claimant reported enough

for the employer to understand that her knee began

hurting at work, and that the claimant is not

sufficiently fluent in English to be able to negotiate

the subtleties of the language. I credit the claimant’s

testimony that her immediate supervisors and the nurse
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were aware that her pain started at work, and I find

that the nurse’s testimony that the claimant did not

indicate that her knee pain was occupational was

insufficient to show that the claimant did not in fact

have an injury. The claimant had the sudden onset of

pain, while performing a normal activity, which is not

obviously the definition of an occupational injury,

especially to a less-than-fluent speaker of English.

Thus, the employer’s choice not to treat her report as a

work-related injury was form over substance and not

sufficient to bar the claimant’s receipt of benefits for

that period. I would award benefits for this compensable

injury.

For the foregoing reasons, I dissent from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


