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CLAIM NO. F601217   

MORRIS VOAN, EMPLOYEE                            C L A I MANT

CITY OF TEXARKANA, EMPLOYER                    R E SPONDENT

ARKANSAS MUNICIPAL LEAGUE 
WORKERS’ COMPENSATION TRUST,
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OPINION FILED OCTOBER 26, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE AARON MARTIN,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE KATIE
BODENHAMMER, Attorney at Law, North Little Rock,
Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed August 15, 2016.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the within
claim.

2. The employee-employer-insurance carrier
relationship existed, on September 27,
2005.
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3. The above-mentioned stipulations are
hereby accepted.

4. I find that the claimant sustained an
additional 12% wage-loss disability,
above his 30% wage-loss disability, which
was previously accepted by the
respondent-employer.

5. The claimant’s attorney is entitled to a
controverted attorney’s fee on the
indemnity benefits awarded herein.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the August 15, 2016 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(Repl. 2012).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to a fee
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of five hundred dollars ($500), pursuant to Ark. Code

Ann. §11-9-715(b)(Repl. 2012).

 IT IS SO ORDERED.

                   
                   DAVID GREENBAUM, Special Commissioner

                   
                   PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority

opinion awarding the claimant an additional twelve

percent (12%) wage-loss, in that the only impediment to

his returning to work is clearly his desire not to.

The claimant, age fifty nine (59), testified

that he began working at Auto Zone at age fifteen (15). 

The record shows that thereafter, the claimant attained

extensive experience in management, primarily in parts

stores where his managerial duties included, but were

not limited to, hiring and firing, managing and training

subordinate employees, performing customer service,

conducting inventory, and working in shipping and

receiving.  For example, the claimant testified that he
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worked for Wal-Mart as the manager of the Automotive

Department, which at that time in the history of Wal-

Mart’s development was a separate entity from the rest

of the store.  The claimant described his duties there

as follows:

I did all the hiring, termination,
training, oversaw the service
department and the mechanics there,
ordered. At that time Wal-Mart was
different than it is now. I actually
got new programs set up in there
where we were ordering things that
the stores never ever carried. We
introduced like after market wheels,
stuff like that.

Furthermore, the claimant once owned his own

fire suppression business, which entailed hiring and

supervising a small staff, performing various

bookkeeping tasks, handling payroll, and managing day-

to-day operations.  Moreover, the claimant was a Reactor

Building Coordinator during a maintenance shutdown at

the Nuclear One power plant.  The claimant testified

that, as such, he oversaw the work being done by the

contractors, assisted with building as needed, and made

sure that “every piece, every nut and bolt that came in

there was logged in and came out.”  In addition, the

claimant toured specific work sites on a daily basis in

order to ensure that work was being done according to

protocol and assisting where needed. 
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At the time of his 2005 compensable accident,

the claimant worked for the Texarkana Fire Department as

an “engineer,” which according to the claimant, was the

next level above the entry level.  This position

primarily involved care and maintenance of the fire

trucks and various other equipment, and occasional

assistance on calls. 

The claimant is a high school graduate, and,

although he failed to earn a degree, he attended a

branch of UALR where he studied agricultural drafting. 

Moreover, the claimant has an employment history of

quickly progressing from entry to management level

positions.

The claimant underwent two (2) functional

capacity evaluations during the course of this claim:

the first having been found unreliable.  The claimant’s

second functional capacity evaluation, however, which

was conducted on May 27, 2010, following his second back

surgery,1 revealed that the claimant was capable of

working in the medium classification of work as defined

by the United States Department of Labor guidelines. 

Although it was reported that the claimant gave a

1 The claimant underwent three back surgeries pursuant to
his compensable injury, the last being a surgery to
remove his hardware from a prior fusion.
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reliable effort on the second functional capacity

evaluation, he testified that he suffered for several

days afterward. 

Furthermore, the claimant underwent a

vocational assessment by Heather Taylor on September 29,

2010, whereby she identified fifteen (15) positions

which were available to the claimant within his

restrictions and level of physical functioning, and

which matched his transferable skills.  These positions

ranged in entry level salary from $19,080 to $41,860

with the highest median salary being $72,490.  The

claimant failed to apply for any of these positions,

however, opting instead to work for US Reel whereby he

traded his services for product until the company went

out of business several months later.  The claimant has

admittedly failed to pursue viable job opportunities

since his 2005 injury. 

The claimant testified that he earned around

$38,000 at the time of his compensable injury.2  The

record shows that the claimant currently receives

$2,500-$2,800 per month in retirement benefits, plus an

additional $700 every two (2) weeks for his prior wage-

2 In her opinion, the administrative law judge stated
that the claimant earned $37,000 at the time of his
injury.
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loss determination of thirty percent (30%).  These

numbers combined clearly show that the claimant

currently receives well above what he earned at the time

of his 2005 compensable back injury.  The claimant

confirmed that he applied for and was denied Social

Security Disability benefits.  

Moreover, although the claimant cited

disabling symptoms that currently render him unable to

work, he admitted that the injections he receives from

Dr. Krishnan provide him with relief.  Furthermore, the

claimant’s last MRI of record conducted on February 18,

2015, was interpreted by Dr. Bruffett to show only mild

degenerative changes in the claimant’s lumbar spine,

despite his previous surgeries.  Therefore, Dr. Bruffett

saw no need for further surgical intervention and he

sent the claimant back to Dr. Krishnan for further

evaluation.  Moreover, although the claimant’s February

2015 MRI showed some degenerative changes in the

claimant’s lumbar spine, Dr. Bruffet failed to increase

his anatomical impairment rating or change his work

status, which has remained the same since April 26,

2010, when Dr. Bruffett released the claimant to return

to full, unrestricted duty. 

Considering (1) the claimant’s relatively

young age with regard to employment, (2) his education
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and proven intellectual capabilities as shown by his

ability to quickly advance, (3) his extensive work

history in the area of management, (4) the results of

his last functional capacity evaluation, (5) Dr.

Bruffett’s failure to change the claimant’s work status

since he released the claimant to return to unrestricted

work in April of 2010, (6) recent diagnostic studies

showing only minor degenerative changes in the

claimant’s lumbar spine since his last surgical

procedure, (7) failure of the claimant’s most recent

objective diagnostic findings to correlate with the

claimant’s subjective complaints of debilitating lumbar

pain, (8) his current income, and (8) his failure to

seek employment since his 2005 injury, regardless of the

fact that Ms. Taylor identified at least fifteen (15)

sedentary positions that matched the claimant’s

qualifications and physical capabilities and he

expresses a desire to return to work (which I find lacks

credibility), I cannot agree that the claimant is

entitled to additional wage-loss in the amount of twelve

percent (12%) above the thirty percent (30%) previously

accepted by the respondent.  The preponderance of the

evidence in this claim simply does not support such a

finding, especially in view of the fact that the

administrative law judge even admitted that the claimant
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lacked motivation to return to work.  Therefore, I

respectfully dissent from the majority opinion awarding

the claimant an additional twelve percent (12%) wage

loss above that which he has already been awarded.     

                   
                   KAREN H. McKINNEY, Commissioner


