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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
“RICK” SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, and HONORABLE JASON M. RYBURN,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed December 18, 2015. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.
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2. The stipulations agreed to by the
parties are hereby accepted as fact.

3. That there are no grounds to grant the
motion for recusal.

4. That the Arkansas Workers’ Compensation
Act is constitutional.

5. That the claimant has proven by a
preponderance of the evidence that he is
entitled to additional and reasonable
medical, specifically orthotics for both
feet, to be replaced as recommended by
the treating physician. That pursuant to
Arkansas Law, no attorney fees, are
awarded.

6. The issues not addressed herein are
specifically reserved.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the, December

18, 2015, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.
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All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann.

§11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. §11-9-715 as amended

by Act 1281 of 2001.  Compare Ark. Code Ann. §11-9-715

(Repl. 1996) with Ark. Code Ann. §11-9-715 (Repl. 2002). 

          For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney concurs in part and dissents in
part.
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CONCURRING AND DISSENTING OPINION

          I respectfully concur, in part with, and

dissent, in part from, the majority opinion. 

Specifically, I concur with the finding that the

Arkansas Workers' Compensation Act is constitutional and

that there are no grounds to grant the motion for

recusal.  However, my carefully conducted de novo review

of this claim in its entirety reveals that the claimant

has failed to prove by a preponderance of the evidence

that orthotic inserts are reasonably necessary for the

treatment of his right foot crush injury.  Rather, if

these devices are, in fact, medically necessary, they

are necessary for the claimant’s wide feet and high

arches, which are congenital in nature and unrelated to

his compensable injury. 

          It has been well-established by the courts

that our workers’ compensation statute is

constitutional.  See, Long v. Wal-Mart Stores, Inc., 98

Ark. App. 70, 250 S.W.3d 263 (2007) Therefore, I would

affirm the administrative law judge finding on this

issue.

          With regard to the reasonable necessity of

custom orthotics, however, the claimant has failed to

prove that his alleged need for these devices is

causally related to his compensable right foot injury. 
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Therefore, I would deny the claimant this medical

treatment.

          Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-

508(a)(Supp. 2009).  However, injured employees have the

burden of proving by a preponderance of the evidence

that the medical treatment is reasonably necessary for

the treatment of the compensable injury.  Owens Plating

Co. v. Graham, 102 Ark. App. 299, 284 S.W.3d 537 (2008). 

What constitutes reasonable and necessary treatment is a

question of fact for the Commission.  Id.; Anaya v.

Newberry’s 3N Mill, 102 Ark. App. 119, 282 S.W.3d 269

(2008).  When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and

the condition it is sought to remedy.  Deborah Jones v.

Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553). 

Also, the respondent is only responsible for medical

services which are causally related to the compensable

injury.  Treatments to reduce or alleviate symptoms

resulting from a compensable injury, to maintain the

level of healing achieved, or to prevent further

deterioration of the damage produced by the compensable
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injury are considered reasonable medical services. 

Foster v. Kann Enterprises, 2009 Ark. App. 746, 350

S.W.2d 796(2009).  Liability for additional medical

treatment may extend beyond the treatment healing period

as long as the treatment is geared toward management of

the compensable injury.  Patchell v. Wal-Mart Stores,

Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).

          Furthermore, podiatric services, crutches,

artificial limbs, and “other apparatus” are among the

items listed in Ark. Code Ann. §11-9-508 which may be

reasonably necessary for the treatment of a compensable

injury.  Therefore, custom orthotic inserts would fall

squarely beneath the purview of our statutory provisions

concerning reasonably necessary medical treatment.

          In the present claim, however, the claimant

has failed to prove that custom orthotic inserts are

reasonably necessary for the treatment of his right foot

crush injury for the following reasons.  First, and

foremost, the only foot specialist, or podiatrist, to

recommend these devices clearly stated that, while

necessary for the claimant’s “foot structure,” these

devices were not related to the claimant’s right foot

injury.  More specifically, Dr. Hoyland stated that she

could see no problem with the claimant’s feet that would

have stemmed from his industrial accident.  Furthermore,
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she noted no abnormality in the circulation, sensation,

or appearance of the claimant’s right foot, and she

opined that his reported pain was due to wearing shoes

that were too short and narrow.  Dr. Hoyland even

explained to the claimant how to examine new shoes for a

proper fit, and she advised the claimant to purchase two

new pairs of “different styled” supportive shoes to be

worn “at all times.”  The claimant failed to follow-

through with Dr. Hoyland’s recommendation, however,

stating that he knows what size shoes he wears.

          Furthermore, while Drs. Rauls and Thomas are

orthopedic surgeons, I note that Dr. Rauls did not out-

right state that the claimant needed orthotic inserts

for his shoes for the treatment of his right foot

injury.  Rather, long after Dr. Rauls had first found

the claimant to be at maximum medical improvement and

released him from his care, Dr. Rauls agreed with Dr.

Hoyland’s recommendation for custom orthotic inserts,

stating that they were “a decent idea” and they could

try them for the claimant’s continued subjective reports

of pain.  Again I note that Dr. Rauls’ examination of

the claimant’s right foot a year after he had first

released him at maximum medical improvement showed that

the claimant’s right foot was normal, with intact motor

and sensory function throughout his right lower
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extremity; palpable pulses; good perfusion; no skin

breakdown; good motion of his right toes; good strength

and resistence testing of the peroneal and posterior

tibialis, and; mildly elevated foot arch.  Other than

those findings, the only negative finding reported by

Dr. Rauls was the claimant’s subjective complaints of

tenderness between his third and fourth toes.

          Likewise, over nine (9) months later, another

orthopedic surgeon, Dr. Thomas, stated that the best

treatment “thus far” for the claimant’s right foot crush

injury had been custom orthotics.  Upon physical

examination of the claimant’s right foot, however, she

saw no redness or swelling, the claimant’s right foot

was neurovascularly intact, and he had a positive motor

sign that waxed and waned.  Moreover, x-rays showed a

“well-healed fracture” of the fourth phalanx with a

slight rotational abnormality that seemed appropriately

balanced, and there was “no acute evidence of any cause

for [the claimant’s] pain” based upon these objective

diagnostic studies.

          I find that there is ample evidence in this

claim to show that the claimant benefits from custom

orthotic inserts due to his wide feet and high arches. 

However, I further find there is insufficient evidence

here to support a finding that the claimant requires
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these devices due to his compensable right foot injury. 

Of the three (3) physicians who have prescribed the

claimant these devices, one, namely Dr. Hoyland, stated

without equivocation that the claimant’s need for

customized orthotic inserts is not related to his foot

injury; one, namely Dr. Rauls, was, at best, ambiguous

concerning this issue, stating only that custom

orthotics were a “decent idea” that he was willing to

explore, and; the third physician, Dr.  Ruth Thomas,

opined that the claimant had most benefitted from custom

orthotics, and that he was not a surgical candidate. 

          The Commission has a duty to translate the

evidence on all the issues before it into findings of

fact.  Stone v. Dollar General Stores, 91 Ark. App. 260,

209 S.W.3d 445 (2005); Weldon v. Pierce Bros. Const.

Co., 54 Ark. App. 344, 925 S.W.2d 179 (1996).  Moreover,

the Commission has the authority to resolve conflicting

evidence and this extends to medical testimony.  Foxx v.

American Transp., 54 Ark. App. 115, 924 S.W.2d 814

(1996).  The Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a

question of fact for the Commission to resolve.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); CDI Contractors McHale, 41 Ark. App. 57, 848
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S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).

          Although the Commission is not bound by

medical testimony, it may not arbitrarily disregard any

witness’s testimony.  Reeder v. Rheem Mfg. Co., 38 Ark.

App. 248, 832 S.W.2d 505 (1992).  The Commission is

entitled to review the basis for the medical opinion in

deciding the weight and credibility of the opinion and

the medical evidence.  Maverick Transportation v.

Buzzard, 69 Ark. App. 128, 10 S.W.3d 467 (2000).  

          It is a well-known fact that orthopedic

surgeons specialize in surgery, whereas podiatrists

specialize in the diagnosis and treatment (to include

surgical procedures) of the lower extremities -

primarily the feet and ankles.  Therefore, as between

the opinions of Drs. Rauls, Hoyland, and Thomas, I

assign more evidentiary weight to the opinion of Dr.

Hoyland because 1) she specializes strictly in the

diagnosis and treatment of the feet and lower

extremities, 2) Dr. Rauls offered no opinion as to the

underlying reason for prescribing custom orthotic

inserts, but, rather appeared to rely on Dr. Hoyland’s

recommendation that the claimant would benefit from

these devices, and 3) Dr. Thomas stated in one sentence

that the claimant had sustained a right foot injury and
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in another that custom orthotics had been the best

treatment to date, thus suggesting a relationship

between the two.  She failed, however, to definitively

state that the claimant’s need for custom orthotics was

causally related to his right foot injury.  Rather, she

merely indicated that the claimant was having problems

getting his prescription filled via his workers’

compensation claim.  Moreover, Dr. Thomas’s physical

examination of the claimant’s right foot and objective

medical findings from diagnostic studies taken on the

day of the claimant’s examination by Dr. Thomas revealed

normal findings of a “well-healed” fourth phalanx

fracture with a slight rotational abnormality that

seemed appropriately balanced, and “no acute evidence of

any cause” for the claimant’s subjective reports of

pain.

          Based upon the above and foregoing, I find

that the opinion of Dr. Hoyland should be given more

weight in this claim than any statements made by Drs.

Rauls or Thomas concerning the reasonable necessity of

custom orthotics as they pertain to the claimant’s

compensable right foot injury.  Therefore, I find that

the claimant’s need for these devices is due to the

claimant’s congenital foot structure and not his

compensable right foot injury.  Finally, I find that the
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credible evidence of record shows that the claimant’s

right foot crush injury was appropriately treated, that

he was provided with all of the medical treatment

reasonably necessary to resolve this injury, and that

any treatment that the claimant may now require for his

feet, to include custom orthotics, is due to his wide

feet, high arches, and refusal to wear properly fitting

shoes.  Therefore, I find that the claimant has failed

to prove by a preponderance of the evidence that custom

orthotic inserts are reasonably necessary for the

treatment of his right foot injury in that they are not

causally related to that injury.  Accordingly, based on

the reasons set forth herein, I concur, in part with,

and dissent, in part from, the majority opinion. 

                                                        
                         KAREN H. McKINNEY, Commissioner


