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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 2, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.
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2. The employment relationship existed at all
time pertinent, to include January 6, 1975,
when the claimant sustained a compensable
injury which rendered him paraplegic and
permanently and totally disabled.

3. The claimant’s January 6, 1975, compensable
injury is governed by the pertinent provisions
of pre-Act 796 of 1993, codified as Ark Stat.
Ann. §81-1311, with respect to the furnishing
of medical services and supplies.

4. The purchase of a vehicle does not constitute
other apparatus reasonably necessary for the
treatment of the claimant’s compensable
January 6, 1975, injury.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must dissent from the majority opinion, denying

additional medical benefits in the form of an

Independent Driver Van.

The claimant suffered a compensable injury on

January 7, 1975, causing his permanent total disability

due to paraplegia, the loss of use of his lower body and

legs. The claimant had upper extremity weakness in

addition to the absence of the function of his legs. He

had mobility limitations that left him unable to perform

mobility-related activities of daily living. The

claimant used specialized equipment to perform his

activities of daily living, including lifts and a power

wheelchair. His authorized treating physicians
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“medically recommended,” and in fact, prescribed a

wheelchair-accessible full-sized van, because of his

disability. The purpose was to allow him to “continue

with independent driving status while seated in his

power wheelchair.” The claimant required a power

wheelchair, because of his upper and lower extremity

limitations, which was furnished by the respondents. The

claimant’s current vehicle will not accommodate the new

power wheelchair.

There is no question that the purchase of a

vehicle falls within the definition of medical services

for purposes of Ark. Code Ann. Sec. 11-9-508(a) as

amended in 1993. However, this claim is far older than

that, and we must look to the older statute, and we must

look to it with a liberal construction. The following

statute was in effect at the time of the claimant’s

injury:

The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, and nursing services, and medicine,
crutches, artificial limbs, and other
apparatus as may be reasonably necessary for
the treatment of the injury received by the
employee.

Ark. Stat. Ann. Sec. 81-1311 (Repl. 1976).

A claimant’s entitlement to a wheelchair-
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accessible vehicle under Sec. 81-1311 was addressed in

Public Employee Claims Div. v. Keys, 99 Ark. App. 77,

257 S.W.3d 570, Rehearing denied by Public Emple. Claims

Div. v. Keys, 2007 Ark. App. LEXIS 455 (Ark. Ct. App.,

June 13, 2007). Mr. Keys was injured in 1979 and

eventually lost both legs. His health and his quality of

life were poor. He sought a hand-controlled, wheelchair-

accessible vehicle. The court stated that the statute

“allows provision only of apparatus that is reasonably

necessary for treatment of the compensable injury.” The

court went on to state that: 

In light of the restriction of benefits for
mechanical apparatus in the applicable statute
to those necessary for treatment of injury, we
hold that the provision of a private vehicle
without restrictions on the use thereof cannot
reasonably be deemed necessary for the
treatment of appellee's injury.

Initially, I must point out that if the

claimant is confined to a wheelchair, and if the vehicle

available to the claimant does not accommodate the

claimant in his wheelchair, then the claimant is

confined to his home and cannot attend medical

appointments or receive treatment or evaluations. Thus,

a vehicle to accommodate the wheelchair is an apparatus

no less than the wheelchair itself, for the purpose of
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treating the injury. See Manpower Temporary Services v.

Sioson, 529 N.W.2d 259 (Iowa 1995)(statute obliged the

provision of "reasonably necessary" medical services and

supplies,  transportation expenses related to those

services, and "reasonable and necessary . . . artificial

members and appliances;" a specially-equipped van

qualified as an "appliance" because the wheelchair could

not be transported by ordinary automobile: The court

further noted that "[t]he point is that a van is

necessary in order to make [the claimant's] wheelchair

fully useful" and that "[w]ithout a van [the claimant]

is, more than need be, a prisoner of her severe

paralysis."); Terry Grantham Co. v. Industrial

Commission of Arizona, 154 Ariz. 180, 741 P.2d 313

(Ariz. Ct. App. 1987); Brawn v. Gloria's Country Inn,

1997 ME 191, 698 A.2d 1067 (Me. 1997).

A wheelchair-accessible vehicle is fundamental

to the claimant’s “treatment.” Treatment is defined as

“the use of an agent, procedure, or regimen, such as a

drug, surgery, or exercise, in an attempt to cure or

mitigate a disease, condition, or injury,” or “the
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agent, procedure, or regimen so used.”1 Mitigate is

defined as “to make less severe or intense; moderate or

alleviate.”2 The wheelchair and wheelchair-accessible

vehicle are absolutely necessary to the claimant’s

ability to get to and from medical appointments, meaning

that an Independent Driver Vehicle is within the

statute. 

Some courts have drawn a distinction between

the improvement of the claimant’s condition and the

improvement of his functioning. See Ex parte City of

Guntersville, 728 So.2d 611 (Ala. 1998). However, the

Arkansas legislature used “treatment of the injury” in

the Act, and that language encompasses both the effort

or tool used to cure or mitigate an injury, and that

includes addressing the claimant’s function. 

1  treatment. (n.d.) American Heritage® Dictionary of the
English Language, Fifth Edition. (2011). Retrieved July 22 2016
from http://www.thefreedictionary.com/treatment

2  mitigate. (n.d.) American Heritage® Dictionary of the
English Language, Fifth Edition. (2011). Retrieved July 22 2016
from http://www.thefreedictionary.com/mitigate
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The plain language of the Act requires that

the claimant received a functioning wheelchair-

accessible vehicle. I disagree with the restriction

placed upon the Keys court that the fact that the

statute requires that the apparatus be reasonably

necessary treatment bars an award of a van unless the

van’s use is restricted in some way. Medical treatment

is not barred for the sole reason that it could have

some other benefit to a claimant, in addition to the

improvement of a compensable condition. A wheelchair,

brace, cane or other ambulatory assistive device is

obviously a compensable apparatus, where a claimant has

become unable to ambulate independently as a result of a

compensable injury, yet that apparatus could be used to

engage in activities other than attending medical

appointments. The determination in Keys is not logical,

and it is certainly not in keeping with the mandate to

liberally construe the Act.

Further, the claimant has presented evidence

of his treating physician’s opinion that the vehicle is

medically necessary. 

The evidence and the law support an award of a

wheelchair-accessible van, in order to allow the
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claimant to attend medically necessary appointments, as

well as to mitigate the effects of the injury. 

For the foregoing reasons, I dissent from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


