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Decision of Administrative Law Judge: Affirmed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed July 27, 2015.  The administrative law

judge found that the claimant did not prove she was

entitled to additional medical treatment or additional

temporary total disability benefits.  After reviewing

the entire record de novo, the Full Commission affirms

the administrative law judge’s opinion.  

I.  HISTORY

Wanda Turney, now age 70, testified that she began
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working for the respondent-employer in 2003.  The

claimant testified that she performed “make-up work” for

the respondents: “You sit on a line, or stand.  The

brownie line is about four foot wide, between four and

five foot, and you watch for the brownies.  They come

down in a solid sheet out of the oven, and then it goes

through a guillotine.”  The parties stipulated that the

claimant sustained a compensable injury to her right

elbow on October 31, 2012.  The claimant testified on

direct examination:

Q.  Did the guillotine malfunction on that
date?

A.  Yes.

Q.  And what did Wanda have to do or what did
the employer assign you to do as a result of
that malfunction?

A.  Well, we had to take a stainless steel rod
deal to cut the brownies.  You had to go under
the brownies and lift them....And I cut cake
for about 45 minutes....What hurt my arm, I
felt like, was the cutting....

Q.  And why did it hurt?  Why was it bothering
you?

A.  Overworked, I think, and strained from
pulling and pushing up, you know.  

According to the record, the claimant treated at

Community Physicians Group beginning November 5, 2012

for complaints of elbow pain, “Onset: week ago.  It
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occurs constantly.  Location: right elbow.”  The

claimant was assessed with “Elbow pain, right,

Acute....Most likely this is a work related injury.”    

Dr. Gary L. Moffitt reported on November 8, 2012,

“At the request of and authorization by McKee Foods, we

are seeing Ms. Wanda Turney.  Ms. Turney is seen today

with a complaint of pain along the medial aspect of her

right elbow.  It started bothering her the end of last

month.  She states that the machine was not functioning

properly and she had to cut brownies manually.  She

states this requires a fair amount of effort and then

she developed pain in her elbow following

that....Diagnosis is medial epicondylitis.  She is

advised to continue using the ice.  We are using a

pneumatic band.  She is to avoid rapid repetitive

gripping with this hand.”

The claimant testified that she returned to

restricted work for the respondents.  Dr. Moffitt stated

on December 14, 2012, “I would recommend physical

therapy for the medial epicondylitis.  She may continue

to work with the same restrictions.”  The claimant was

provided physical therapy for her right elbow beginning

December 20, 2012, at which time it was noted, “Soft



TURNEY - G305110 4

tissue dysfunction.  Increased edema.”     

The parties stipulated that the respondents paid

temporary total disability benefits beginning June 30,

2013.  Dr. R. Bryan Benafield, Jr. examined the claimant

on July 2, 2013:

Ms. Turney is a 68-year-old right-handed
female who works at McKee foods where she does
what is described as makeup work.  There was
an incident at work last October when the
machine that automatically cut the cakes was
broken, the guillotine and she had to do it
by hand as they came out of the machine for
about 20-30 minutes straight.  Soon after
this, she developed right medial elbow pain
and swelling....She was placed on light duty
and she had 6 physical therapy visits....
She had been working the entire time but
recently her work told her that she needed to
go off and she was referred to me for
evaluation.  Currently she has pain in the
medial elbow down up into the shoulder and
down into the wrist....She has full range of
motion with fingers, wrist and elbow.  She has
tenderness over the medial epicondyle....X-
rays of AP and lateral views of her right
elbow show no bony abnormalities.

  
Dr. Benafield’s impression was “Right medial

epicondylitis.”  Dr. Benafield performed an injection

and kept the claimant off work.  Dr. Benafield arranged

an MRI of the claimant’s right elbow, which was taken on

August 13, 2013 with the impression “Unremarkable MRI of

the right elbow.”  

Electrodiagnostic testing was performed on
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August 28, 2013 with the impression, “1.  This EMG/nerve

conduction study of the right arm is within normal

limits.  2.  There is no evidence of median or ulnar

neuropathy.  3.  There are no neurogenic or myopathic

motor unit potentials noted in any of the muscles

tested.”    

Dr. Benafield reported on September 13, 2013:

She is seen in followup for her elbow pain. 
The NCV was completely normal, shows no sign
of nerve problems with either the ulnar or
median nerves.

ASSESSMENT AND PLAN: I had a long discussion
with Ms. Turney.  She continues to describe
pain; however, all of the objective tests are
normal.  I cannot explain her pain any more. 
At some point, we are going to have to send
her back to work as a trial and that day is
coming.  We discussed a functional capacity
exam, what that could help her with, with
permanent restrictions.  In addition to this,
as her physician, I am beginning to have some
concerns about validity.  I think the FCE
could validate her symptoms or could see if
she was magnifying her symptoms for some sort
of secondary gain-type issue.  We are going to
work on getting the FCE set up and then I will
review it before she comes back to see me in
the office.  If she gives unreliable effort in
the FCE, then I will likely release her to
MMI with no impairment immediately.  

The parties stipulated that the respondents

provided medical treatment through September 13, 2013,

and that the respondents paid temporary total disability

benefits through September 28, 2013.    
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Dr. John Caswell saw the claimant at Community

Physicians Group on October 14, 2013 and assessed

“Tendonitis of elbow, right, Acute.  MRI and Nerve

Conduction study were negative.  Patient did physical

therapy.  He also did steroid shot to joint.  Discussed

need to proceed with functional capacity testing.”  

The claimant participated in a Functional Capacity

Evaluation on November 5, 2013: “The results of this

evaluation indicate that a reliable effort was put

forth, with 51 of 54 consistency measures within

expected limits....Overall, Ms. Turney demonstrated the

ability to perform work in the MEDIUM classification of

work as defined by the US Dept. of Labor’s guidelines

over the course of a normal workday with limitations as

noted above.”  

Dr. Caswell’s assessment on December 12, 2013 was

“Tendonitis of elbow, right, Stable.  Will give patient

partial release for work.  Letter written and given to

patient.  Patient referred to Dr. Cooper at Bentonville

Orthopedics for evaluation.”  Dr. Caswell also stated on

December 12, 2013, “The functional capacity testing

showed a reduced ability to use the right upper

extremity.  I cannot be certain if it is from work or
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personal injury.  My recommendation is for her to return

to work with restrictions of no lifting or carrying over

10 lbs, with her right arm.”

Dr. Scott S. Cooper examined the claimant on

January 13, 2014:

To summarize briefly, she suffered what sounds
like an overuse type injury, right upper
extremity....She describes doing this manual
cutting as an up and out direction and then
pushing the cakes off the line.  That
afternoon it started hurting and that night it
was worse.  The next day it was swollen and
red.  She saw Dr. Moffitt, she was put on
restrictions.  She had 6 weeks of physical
therapy.  She was on restrictions for 5-6
months and did not get well....She continues
to have pain diffusely in the right upper
extremity, mostly over the proximal flexor
forearm and also the medial elbow, but up in
the lateral arm.

Dr. Cooper’s impression was “Right upper extremity

pain....I think the next step would be the three-phased

bone scan.”

A three-phase bone scan was done on January 21,

2014, with the impression, “1.  Normal triple-phase bone

scan of the forearms.”  Dr. Caswell’s impression on

February 11, 2014 was “Tendonitis of right elbow,

Chronic.”  An MRI of the claimant’s right forearm was

taken on February 13, 2014, with the impression,

“Unremarkable MRI of the right forearm.”  The claimant
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was provided occupational therapy beginning March 21,

2014.  

The claimant informed Dr. Cooper on April 18, 2014

that she benefitted from use of a TENS unit.  Dr. Cooper

noted, “We have gone ahead and ordered the TENS unit.”  

Dr. Cooper reported on July 11, 2014:

Ms. Turney is back mainly because she needs to
see me to maintain her TENS unit prescription. 
She says it helps, and she is here with her
daughter again....

From a medical perspective, I do not need to
see her again.  I just do not know what else
to do for her.  I do think the TENS unit is
appropriate simply because it helps.  It may
be that her attorney wants me to see her
every year from the Work Comp perspective, and
I am happy to do so....

I did examine her again.  As above, she is
tender near and proximal to the junction of
the mid and proximal forearm over the flexor
surface.  She is less tender over the medial
epicondyle.  Her symptoms as always have been
in the proximal forearm flexors.

    
A pre-hearing order was filed on April 22, 2015. 

The claimant contended that she was entitled to

additional medical treatment, temporary total disability

benefits from September 29, 2013 through a date yet to

be determined, and an attorney’s fee.  The respondents

contended that the claimant was not entitled to any

additional medical treatment.  The respondents contended
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that the claimant “has no measurable and objective

findings and any additional medical treatment for the

right elbow does not arise out of the compensable

injury.” 

The parties agreed to litigate the following

issues:

1.  The claimant’s entitlement to additional
medical treatment.
2.  The claimant’s entitlement to temporary
total disability benefits from September 29,
2013 through a date yet to be determined.
3.  Fees for legal services.  

After a hearing, an administrative law judge filed

an opinion on July 27, 2015.  The administrative law

judge ordered the respondents to pay for the Functional

Capacity Evaluation arranged by Dr. Benafield; the

respondents do not appeal that finding.  The

administrative law judge found that the claimant did not

prove she was entitled to additional medical treatment

or additional temporary total disability benefits.  The

claimant appeals to the Full Commission.       

II.  ADJUDICATION

A.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the
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employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The

employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably

necessary.  Stone v. Dollar General Stores, 91 Ark. App.

260, 209 S.W.3d 445 (2005).  Preponderance of the

evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher

Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  What

constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Wright Contracting

Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984).

An administrative law judge found in the present

matter, “Claimant has failed to prove by a preponderance

of the evidence that respondent is liable for any other

medical treatment after September 13, 2013.”  The Full

Commission affirms this finding.  The parties stipulated

that the claimant sustained a compensable injury to her

right elbow on October 31, 2012.  The claimant testified

that her elbow began hurting after manually cutting

brownies at work.  The claimant was treated for acute

elbow pain beginning November 5, 2012.  Dr. Moffitt’s

diagnosis on November 8, 2012 was “medial

epicondylitis.”  The claimant was treated
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conservatively, which treatment included physical

therapy.  Dr. Benafield began treating the claimant in

July 2013 and diagnosed “right medial epicondylitis.” 

Dr. Benafield treated the claimant with an injection.

The claimant followed up with Dr. Benafield on

September 13, 2013.  Dr. Benafield reported that all

diagnostic testing had been normal with no abnormalities

shown.  Dr. Benafield stated that he could not explain

the claimant’s continued complaints of pain, and he

questioned the claimant’s validity with regard to the

complaints of pain.  Dr. Benafield did not plan any

additional treatment but instead scheduled a Functional

Capacity Evaluation. 

The claimant began treating with Dr. Caswell on

October 14, 2013, nearly a year after the October 31,

2012 compensable injury.  Dr. Caswell diagnosed

“tendonitis of elbow, right, Acute.”  However, the

evidence of record does not demonstrate that Dr.

Caswell’s finding of tendonitis in October 2013 was

causally related to the claimant’s October 31, 2012

compensable injury, which had been diagnosed as

epicondylitis.  Nor does the record show that Dr.

Cooper’s treatment beginning in January 2014 was
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causally related to the October 31, 2012 compensable

injury.  Nor does the evidence demonstrate that Dr.

Cooper’s prescription of a TENS unit in 2014 was

reasonably necessary in connection with the October 31,

2012 compensable injury.  The claimant did not prove

that she was entitled to additional medical treatment

after Dr. Benafield released her on September 13, 2013.  

    B.  Temporary Disability

An employee who has suffered a scheduled injury is

to receive temporary total or temporary partial

disability benefits during her healing period or until

she returns to work, whichever occurs first.  Wheeler

Constr. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d

822 (2001).  The healing period is that period for

healing of the injury which continues until the employee

is as far restored as the permanent character of the

injury will permit.  Nix v. Wilson World Hotel, 46 Ark.

App. 303, 879 S.W.2d 457 (1994).  If the underlying

condition causing the disability has become more stable

and nothing further in the way of treatment will improve

that condition, the healing period has ended.  Id. 

Whether an employee’s healing period has ended is a

question of fact for the Commission.  Ketcher Roofing
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Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).

An administrative law judge found in the present

matter, “4.  Claimant has failed to prove by a

preponderance of the evidence that she is entitled to

temporary total disability benefits subsequent to

September 28, 2013.”  The Full Commission affirms this

finding.  The parties stipulated that the claimant

sustained a compensable scheduled injury to her right

elbow on October 31, 2012.  The respondents paid

temporary total disability benefits beginning June 30,

2013.  Dr. Benafield reported on July 2, 2013 that x-

rays of the claimant’s right elbow showed “no bony

abnormalities.”  Dr. Benafield noted on August 13, 2013

that an MRI of the claimant’s right elbow was

“unremarkable.”  Dr. Benafield reported on August 28,

2013 that an EMG/nerve conduction study of the

claimant’s right arm was “within normal limits.”  

The Full Commission finds that the claimant reached

the end of the healing period for her compensable injury

no later than September 13, 2013.  Dr. Benafield

reported on September 13, 2013 that diagnostic testing

of the claimant’s right arm was normal, and he did not

schedule any additional treatment.  Subsequent
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diagnostic testing confirmed the lack of any

abnormalities in the claimant’s right upper extremity. 

A triple-phase bone scan in January 2014 was normal, as

was an MRI of the claimant’s right forearm in February

2014.  Temporary total disability benefits cannot be

awarded after a claimant’s healing period has ended. 

Elk Roofing Co. v. Pinson, 22 Ark. App. 191, 737 S.W.2d

661 (1987).  The persistence of pain is not sufficient

in itself to extend a claimant’s healing period.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).  

In the present matter, the evidence demonstrates

that the claimant reached the end of her healing period

for the compensable injury no later than September 13,

2013.  The claimant did not prove she was entitled to

additional temporary total disability benefits after

that date.  

Based on our de novo review of the entire record,

the Full Commission finds that the claimant did not

prove that any medical treatment provided after

September 13, 2013 was reasonably necessary in

connection with the October 31, 2012 compensable injury. 

We find that the claimant reached the end of her healing
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period no later than September 13, 2013, and the

claimant did not prove she was entitled to temporary

total disability benefits after that date.  The Full

Commission therefore affirms the opinion of the

administrative law judge, and this claim is denied and

dismissed.

IT IS SO ORDERED.    

SCOTTY DALE DOUTHIT, Chairman

KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion in this claim. The

claimant sought benefits arising out of her right elbow

injury, including the payment for a functional capacity

evaluation, medical treatment after September 13, 2013,

and temporary total disability benefits after

September 28, 2013.

The claimant strained her elbow while cutting

brownies on an assembly line on October 31, 2012. The
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parties stipulated that this injury was compensable. The

claimant was paid temporary total disability benefits

from June 30, 2013 through September 28, 2013 and

medical benefits through September 13, 2013. 

Dr. Moffitt prescribed physical therapy for

her elbow pain, and swelling was observed on more than

one occasion. The therapist stated on December 28, 2012,

“subjective: states elbow is better today and less

swelling noted...” On December 31, 2012, she stated,

“subjective: ... swelling less.” On January 2, 2013, she

stated “subjective: ... Slight swelling present.” The

notations each begin with the heading “subjective,” and

if not for the January 2, 2013, each could be construed

to be the claimant’s own reports. However, in the

January 2, 2013, it is clear that the therapist was

noting her own observation. The “objective” section of

her notes was limited to the treatment performed. Thus,

there is objective evidence of swelling in December 2012

and January 2013.  

Dr. Cooper evaluated the claimant on

January 13, 2014, and observed “puffiness” of the right

volar forearm. On April 18, 2014, Dr. Cooper again noted

swelling of her right forearm, although his note is
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confusing as to whether he intended to say that it was

“not very mild” as written or “very mild” which makes

more sense contextually and grammatically. Either way,

there was swelling. 

The claimant had continued symptoms which Dr.

Caswell was convinced were legitimate. This conviction

was strongly supported by the claimant’s reliable

performance on the functional capacity evaluation. Dr.

Caswell could not explain the claimant’s symptoms, but

Dr. Diemel offered a reasonable explanation thereof,

involving the claimant’s neck, based upon his

examination of her. The claimant’s symptoms have been

consistent since the date of injury, and the treatment

for epicondylitis was ineffective. The diagnosis of an

actual elbow injury was either wrong, or it stopped

short of a complete evaluation. The majority’s

distinction between tendinitis of the elbow and

epicondylitis is irrelevant. The claimant had continued

symptoms at the elbow, the existence of which does not

change as a result of differing diagnoses. 

The medical treatment of record was an

appropriate investigation of the claimant’s continued

symptoms, which focused on her elbow as the sole source
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of her problems instead of including her neck. Continued

medical treatment of her symptoms, including that

offered by Dr. Diemel, is appropriate for her

compensable injury. Likewise temporary total disability

benefits are appropriate for that period of time that

she has been off work, because she clearly remains in

her healing period, and because her disability is

directly related to her injury while cutting brownies.

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


