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OPINION AND ORDER

The Arkansas Court of Appeals has affirmed the Full

Commission’s opinion that the claimant proved he was

entitled to additional medical treatment, but the Court

has remanded for further findings with regard to

temporary total disability benefits.  Tyson Foods, Inc.

v. Turcios, CV-15-465 (Nov. 12, 2015).  After again

reviewing the entire record de novo, the Full Commission

finds that the claimant did not prove he was entitled to

temporary total disability benefits after March 10,

2014.  

 I.  HISTORY

Jose Turcios, now age 26, was hired by the
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respondent in August 2011.  Mr. Turcios testified that

he worked in the respondent’s housekeeping department. 

The parties stipulated that the claimant “sustained a

compensable injury to his right knee in the form of an

MCL tear on August 1, 2013.”  The claimant testified, “I

was mopping and I turned around, the floor was wet, I

slipped and I fell on the floor.”  The claimant

testified that he continued to work.  The parties

stipulated that the claimant “sustained a compensable

injury to his right knee in the form of an MCL tear on

October 29, 2013.”  The claimant testified, “I was

mopping and since it was wet, I slipped again.  I spun

around and I hit all the way to the floor.  But when I

hit, my knee had popped.”  

Dr. Karl W. Haws’ diagnosis on November 14, 2013

was “acute strain right knee.”  Dr. Haws returned the

claimant to restricted/modified work.  Dr. Haws stated,

“Pt may return to work restricted to seated duty.”  The

respondent’s company nurse reported on November 14,

2013, however, “Team member was given a knee brace to

wear.  Team member restricted to seated duty only. 

Contacted team member’s supervisor and they do not have

seated duty work available.  Team member sent home by
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supervisor.”  The claimant testified that he did not

return to work at that time.  The claimant followed up

with the company nurse on November 21, 2013: “Restricted

work of seated duty only....Supervisor related seated

duty work is not available.”   

An MRI of the claimant’s right knee was taken on

December 5, 2013, with the impression, “1.  Complex

horizontal and oblique tear of the posterior horn and

body of the medial meniscus.  2.  Suspected chronic

partial tear involving proximal and mid ACL.”

Dr. Haws stated on December 9, 2013, “Pt may work

at seated duty while wearing his brace.  Advise

orthopedic evaluation.”  The respondent’s company nurse

reported on December 9, 2013, “Returned to seated duty

only.  Informed team member’s supervisor of work

restriction and supervisor informed this nurse seated

duty is not available.  Team member remains off work.”   

Dr. Terry J. Sites’ impression on December 16, 2013

was “1.  Right knee anterior cruciate ligament tear,

instability, torn medial meniscus, possible additional

intra-articular pathology....Following a full discussion

he desires to undergo right knee anterior cruciate

ligament reconstruction, Allograft vs. Autograft, he
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desires Allograft....I anticipate he will be off his

usual work duties for at least three months

postoperatively, if he progresses well we may be able to

put him into an ACL brace at that point to return him to

regular work duties.  His full recovery time is about

six months....He is to remain on sit-down duties only

for the interim.”  

Dr. Sites performed surgery on February 26, 2014:

“1.  Arthroscopy with partial medial and lateral

meniscectomy - knee - right.  2.  Examination under

anesthesia - knee - right.”  The post-operative

diagnosis was “1.  Torn medial and lateral meniscus-

knee-right.  2.  Anterior cruciate ligament tear with

anterolateral rotary instability - knee - right.”        

The parties stipulated that the respondent “paid

temporary total disability benefits through March 5,

2014.”  The claimant followed up with Dr. Sites on

March 6, 2014:

Jose returns to the clinic today nine days
post right knee arthroscopy with partial
medial and lateral meniscectomies.  He was
found to have an ACL tear as well....

He needs continued work in therapy, and may
return to sit-down duties as scheduled....
Based on the findings at the time of surgery,
his history, MRI and others, it is more-
likely-than not he sustained an anterior
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cruciate ligament injury to his right knee
while at work....

The important aspect is he has an anterior
cruciate ligament injury with anterolateral
rotary instability and is at risk for
additional injury....I would recommend he have
this stabilized at some point in time.  In the
interim, he would benefit from an ACL brace. 
He is a large individual and a brace might be
a problem.  We will ask Worker’s Compensation
to approve a brace and see if we can fit him
for this....

Dr. Sites assigned restrictions of “Sit down job

only” and “Begin Monday 3-10-14.”  

The claimant testified on direct examination:

Q.  And after your surgery, did you go back to
work at Tyson?

A.  Yes.  

Q.  And were you on restrictions?

A.  Yes.

Q.  What were your restrictions?

A.  Limited duty.

Q.  Where did you go back to work at Tyson? 
What was your position?

A.  When they told me to go back, it was in
the basement, in the mailroom....

Q.  Was that job something where you sat down
where you worked?

A.  Yes.

Q.  Did they offer you any kind of job like
that before your surgery?
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A.  No.  

Q.  When you went to work in the mailroom,
what was your job?

A.  Sitting down and I was organizing papers. 
I was counting all the papers and counting the
pages, every page.  It was for some sort of
account that they had.  It was like a card
that they had there....

Q.  Now, when you were working in the
mailroom, did you have any trouble with your
knee?

A.  Yes....It was swollen.  It would get
swollen a lot and it gave me a lot of pain.  

Q.  Was there anything about working in the
mailroom that caused your knee to have these
problems?

A.  Being sitting down for a long time.  

Q.  Were you able to elevate your leg in the
mailroom?

A.  No.

Q.  Did you have to miss work in the mailroom
because of your knee?

A.  Yes.

Q.  Did you call in those days that you
missed?

A.  Yes, just two days.  

A physical therapist noted on March 10, 2014, “Back

to work today....Does not have pain with WB but feels

very unstable.  Uses crutches at this point due to

instability.”  The claimant agreed on cross-examination
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that he did not report to work on March 14, 2014.  The

respondent-employer noted the claimant to be “no call no

show” on March 17, March 18, and March 19, 2014.  The

claimant agreed on cross-examination that he did not

report to work on March 31, 2014.  It was noted on

March 31, 2014, “called in sick - Termed.”    

The claimant followed up with Dr. Sites on April 7,

2014:

Right knee is doing a little better, some
sharp medial pain when he goes to PT at
Trinity in Springdale, he states that when he
was going to PT at AOS he didn’t have this
pain....

Apparently, he has lost his job also, it seems
that the adjustor has declined anything for
the anterior cruciate ligament instability
whether it be bracing or surgery.  The patient
informs me that he has hired an attorney.  We
will continue with his outpatient
rehabilitation to its completion over the next
2 weeks followed by release to return to full
work duties.  He is to avoid twisting, turning
and pivoting given his underlying ACL
insufficiency.  He remains a candidate
for surgical treatment for his anterior
cruciate ligament.  I will recheck him in 4
weeks.  I would not consider him having
reached maximum medical improvement as it
relates to his 10-29-13 work injury until the
anterior cruciate ligament isn’t (sic)
addressed either by bracing, surgery or both
unless the patient desires no further
treatment.  The above segments (sic) are
made within a reasonable degree of medical
certainty based upon the objective factors
above.  
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A pre-hearing order was filed on May 7, 2014.  The

claimant contended that he was “entitled to temporary

total disability benefits from March 6, 2014 through a

date yet to be determined.”  The respondent contended

that it “paid the claimant temporary total disability

benefits through March 5, 2014.  Restricted duty work

was provided for the claimant which he refused by being

a no-call/no show and therefore the claimant is not

entitled to temporary total disability benefits after

that date.”  

The parties agreed to litigate the following

issues:

1.  The claimant’s entitlement to temporary
total disability benefits from March 6, 2014
through a date yet to be determined.
2.  Attorney’s fee.  

Dr. Sites saw the claimant on July 28, 2014:

He is overweight and we had a discussion
regarding diet and exercise.  He has an
unstable knee and I have recommended in the
past that he have this reconstructed.  He may
have additional injuries such as meniscus tear
or others.  He has been denied reconstruction
of his ACL deficient knee by work comp in the
past.  He is at risk of additional injury if
he does not have his knee stabilized.  The
patient asked about disability and I do not
think that is the appropriate course of action
for a 24-year-old young male.  The answer is
to have his knee stabilized with surgical
reconstruction of the ACL, exercise, diet,
weight loss and conditioning.  He is able to 
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work in a capacity that does not require
pivoting, twisting or turning....Should he
desire to proceed with ACL reconstruction he
will let me know.  

A hearing was held on August 27, 2014.  At that

time, the claimant raised the issue of “compensability

of an injury in the form of an ACL tear and related

surgery.”  An administrative law judge filed an opinion

on September 24, 2014 and found, in pertinent part: “3. 

Claimant has failed to prove by a preponderance of the

evidence that he suffered a compensable injury in the

form of an ACL tear while employed by the respondent.” 

The claimant appealed to the Full Commission.  The Full

Commission found that the claimant proved he was

entitled to additional medical treatment, and that the

claimant proved he was entitled to temporary total

disability benefits beginning March 6, 2014 until a date

yet to be determined.  

The respondent appealed to the Arkansas Court of

Appeals.  The Court of Appeals affirmed the Full

Commission’s finding that the claimant proved he was

entitled to additional medical treatment for the

compensable right knee injury.  However, the Court has

remanded the case to the Commission for “more robust

factual findings” with regard to temporary total
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disability.    

II.  ADJUDICATION

The Court of Appeals has instructed the Commission

to determine the applicability or inapplicability of

Ark. Code Ann. §11-9-521(Repl. 2012) and Ark. Code Ann.

§11-9-526(Repl. 2012).  

Ark. Code Ann. §11-9-521(Repl. 2012) provides:

(a) An employee who sustains a permanent
compensable injury scheduled in this section
shall receive, in addition to compensation for
temporary total and temporary partial benefits
during the healing period or until the
employee returns to work, whichever occurs
first, weekly benefits in the amount of the
permanent partial disability rate attributable
to the injury[.]

An employee who has suffered a scheduled injury is

to receive temporary total or temporary partial

disability benefits during his healing period or until

he returns to work regardless of whether he has

demonstrated that he is actually incapacitated from

earning wages.  Wheeler Constr. Co. v. Armstrong, 73

Ark. App. 146, 41 S.W.3d 822 (2001).  The healing period

is that period for healing of the injury which continues

until the employee is as far restored as the permanent

character of the injury will permit.  Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994). 
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If the underlying condition causing the disability has

become more stable and if nothing further in the way of

treatment will improve that condition, the healing

period has ended.  Id.  Whether an employee’s healing

period has ended is a question of fact for the

Commission.  Ketcher Roofing Co. v. Johnson, 50 Ark.

App. 63, 901 S.W.2d 25 (1995). 

Ark. Code Ann. §11-9-526(Repl. 2012) provides:

If any injured employee refuses employment
suitable to his or her capacity offered to or
procured for him or her, he or she shall not
be entitled to any compensation during the
continuance of the refusal, unless in the
opinion of the Workers’ Compensation
Commission, the refusal is justifiable. 

In the present matter, the claimant sustained a

compensable injury to his right knee on August 1, 2013

and another compensable injury to his right knee on

October 29, 2013.  Dr. Haws returned the claimant to

restricted duty on November 14, 2013, but the record

indicates that restricted duty with the respondent was

not available at that time.  The record shows, “Team

member sent home by supervisor.”  The respondent

apparently began paying temporary total disability

benefits beginning about November 14, 2013.

Dr. Sites performed surgery on February 26, 2014,
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and the Court has affirmed the Commission’s finding that

such treatment was reasonably necessary.  The parties

stipulated that the respondent paid temporary total

disability benefits through March 5, 2014.  Dr. Sites

saw the claimant on March 6, 2014 and returned the

claimant to “sit-down duties” to “Begin Monday 3-10-14.” 

The claimant testified that the respondent-employer at

that time provided the claimant with restricted-duty

work.  The claimant testified that he returned to work

in the respondent’s mailroom.  The record therefore

indicates, in accordance with Ark. Code Ann. §11-9-

521(a)(Repl. 2012), that the claimant returned to work

no later than March 10, 2014.  The claimant was not

entitled to temporary disability benefits after he

returned to work on March 10, 2014.  See Wheeler Constr.

Co., supra.

As the Court has noted, Ark. Code Ann. §11-9-

526(Repl. 2012) provides that if an injured employee

refuses employment suitable to his capacity offered to

him, he shall not be entitled to compensation during the

continuance of the refusal, unless the Commission

determines that the refusal is justifiable.  In the

present matter, the record shows that the claimant
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refused employment suitable to his capacity.  The

evidence does not corroborate the claimant’s testimony

that he was physically unable to perform the restricted

work provided by the respondent in the mailroom.  We

note the opinion of the treating surgeon, Dr. Sites, “He

is able to work in a capacity that does not require

pivoting, twisting or turning.”  The evidence does not

demonstrate that the restricted work provided by the

respondent beginning March 10, 2014 required pivoting,

twisting, or turning.  If an employee is returned to

restricted work after a compensable injury but fired for

absenteeism unrelated to the injury, he is not entitled

to temporary disability because his restrictions were

being accommodated by the employer.  See Robertson v.

Pork Group, Inc., 2011 Ark. App. 448, 384 S.W.3d 639.  

Based on our de novo review of the entire record

currently before us, and pursuant to the mandate from

the Arkansas Court of Appeals, the Full Commission finds

that the claimant did not prove he was entitled to

temporary total disability benefits after March 10,

2014.  The claimant returned to work in accordance with

Ark. Code Ann. §11-9-521(a)(Repl. 2012), and the

claimant unjustifiably refused suitable employment in
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accordance with Ark. Code Ann. §11-9-526(Repl. 2012). 

The claim for temporary total disability benefits is

therefore denied and dismissed.

IT IS SO ORDERED.          

      
SCOTTY DALE DOUTHIT, Chairman

KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion. I would award the

claimant temporary total disability benefits from

March 6, 2014 to a date yet to be determined, excluding

March 10 to 31, 2014.

In order to be entitled to temporary total

disability compensation for a scheduled injury, the

employee must prove: (1) that he remains within his

healing period; and (2) that he has not returned to

work.  Wheeler Construction Co. v. Armstrong, 73 Ark.

App. 146, 41 S.W.3d 822 (2001). 

Dr. Sites in February 2014 unequivocally

stated that the claimant needed surgical repair of his
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ACL. He recommended ACL reconstruction to return

function and to prevent post-traumatic degenerative

changes in the future. In March 2014, he repeated that

the ACL injury was work-related and that repair was

required. The claimant was not released to return to

work after his meniscus surgery, until April 28, 2014,

at which time the ACL surgery (which could have been

performed at the same time as the meniscus surgery, but

which was denied) has not yet been performed. Dr. Sites

explicitly stated that the claimant would not reach

maximum medical improvement of his October 2013 work

injury to his right knee until the ACL surgery was

successfully completed. The claimant’s healing period

has obviously not ended where there is surgery

recommended to improve his condition. Mad Butcher Inc.

v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982). The

claimant has not reached maximum medical improvement and

remains within his healing period. 

Dr. Sites stated that the claimant return to

work in a sitting-only position on March 10, 2014. He

was to work in the mail room. On March 10, 2014, he did

not work due to knee pain. On March 14, 2014, he did not

work due to knee pain. On March 17, 18, and 19, he was
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absent, but did not call in to report his absence. He

testified that he was sick due to elevated blood sugar

after his surgery, and that he sent a note to this

effect in to work with his mother, who was a co-

employee. This is consistent with the medical records of

Dr. Hood, who treated him for elevated blood pressure

and elevated blood sugar. On March 19, 2014, Dr. Hood

noted that the claimant’s blood pressure and sugar were

elevated in the hospital after his knee surgery.

Laboratory testing was planned. Lisinopril was

prescribed for his high blood pressure. The diagnoses

included hypertensive disorder, hyperglycemia, malaise

and fatigue. He was seen again on March 26, 2014 with

continued symptoms. On March 31, 2014, the claimant

called in sick, which resulted in his termination for

having two many attendance points.

The claimant’s surgery resulted in a spike in

his blood pressure and blood sugar, causing fatigue and

malaise and required treatment. The claimant’s knee

symptoms after surgery and due to his remaining ACL

injury were swelling and pain. The light duty work

exacerbated these symptoms. Elevating his knee helped

the symptoms, but he could not do that at work. Had the
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claimant’s knee not been problematic while performing

the light duty position, he would not have accumulated

attendance points for missing work twice, and he would

not have reached the number of points necessary for

termination on March 31, 2014. Further, the claimant

stated that he had not returned to work, because he

could not stand up for any length of time without

intolerable pain, and because when he sat, his knee

hurt. To make his knee feel better, he elevated and iced

it. 

I would award the claimant temporary total

disability benefits from March 6, 2014, the day after

the respondent terminated indemnity benefits, through a

date yet to be determined, excluding the period between

March 10 and 31, 2014, while he was attempting to work.

The claimant was unable to perform or retain his job due

to pain and swelling and was unable to work another job

for the same reasons. He will remain in his healing

period until his ACL injury is resolved.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

PHILIP A. HOOD, Commissioner


