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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G409661

RICKEY L. SMITH,
EMPLOYEE                         CLAIMANT

CITY OF EL DORADO,
EMPLOYER   RESPONDENT 

ARKANSAS MUNICIPAL LEAGUE,
INSURANCE CARRIER/TPA           RESPONDENT 
     

OPINION FILED AUGUST 31, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE F. MATTISON
THOMAS, III, Attorney at Law, El Dorado, Arkansas.

Respondents represented by the HONORABLE M. KEITH WREN,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed February 9, 2016.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the
within claim.

2. The employee-employer relationship
existed at all relevant times, including
December 2, 2014.
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3. I hereby accept the above-mentioned
stipulations as fact.

4. The claimant proved by a preponderance
of the evidence that he sustained a
compensable back injury on December 2,
2014.

5. The claimant proved by a preponderance
of the evidence that all the medical
treatment of record relating to to [sic]
his compensable back injury was
reasonably necessary in connection with
the injury received by the claimant on
December 2, 2014. The claimant also
proved his entitlement to future medical
treatment for his back, including the
surgery recommended by Dr. Peek.

6. The claimant has remained within his
healing period and totally incapacitated
to earn wages due to his compensable
back injury, so as to entitle him to
temporary total disability compensation
from December 3, 2014 to a date yet to
be determined.

7. The claimant’s attorney is entitled to
the maximum statutory attorney’s fee
based on the benefits awarded herein.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are
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correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the, February

9, 2016, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann.

§11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. §11-9-715 as amended

by Act 1281 of 2001.  Compare Ark. Code Ann. §11-9-715

(Repl. 1996) with Ark. Code Ann. §11-9-715 (Repl. 2002). 

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

 



SMITH - G409661 4

IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

  
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant proved that he

sustained a compensable back injury on December 2, 2014,

for which he is entitled medical treatment - both past

and future - including surgery as recommended by Dr.

Peek, and temporary total disability benefits from

December 3, 2014 through a date yet to be determined.

The record reveals that on December 2, 2014,

the claimant had just returned to work following major

back surgery at the level that he now claims a new

injury.  Furthermore, the record is devoid of objective

findings to support a finding that the claimant

sustained a “new” back injury on December 2, 2014.  
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Ark. Code. Ann. §11-9-102(4)(A)(i)(Supp. 2009)

defines a compensable injury as:

[a]n accidental injury causing
internal or external physical harm
to the body... arising out of and in
the course of employment and which
requires medical services or results
in disability or death. An injury is
“accidental” only if it is caused by
a specific incident and is
identifiable by time and place of
occurrence[.]

A compensable injury must be established by

medical evidence supported by objective findings. Ark.

Code. Ann. §11-9-102(4)(D). “Objective findings” are

those findings which cannot come under the voluntary

control of the claimant. Ark. Code. Ann. §11-9-102(16). 

Moreover, an aggravation is a new injury resulting from

an independent incident.  Farmland Ins. Co. v. DuBois,

54 Ark. App. 141, 923 S.W.2d 883 (1996).  If the

aggravation/new injury is an accidental injury, it must

meet the following criteria to establish compensability:

it must be (1) an independent incident; (2) work-

related; (3) caused by a specific incident identifiable

by a time and place of occurrence.  See, Ark. Code Ann.

§11-9-102(4)(A)(i)(Supp. 2009); Farmland Ins. Co. v.

DuBois, supra.  An injury does not have to be accidental

in order to qualify as an aggravation/new injury; it

must, however, fall within one of the definitions of a



SMITH - G409661 6

compensable injury as set forth in Ark. Code Ann. §11-9-

102(4)(A).  Furthermore, an employer takes an employee

as he finds him.  Smith-Blair, Inc. v. Jones, 77 Ark.

App. 273, 72 S.W.3d 560 (2002).  

The claimant contends that he sustained a new

injury to his lumbar spine on December 2, 2014, at the

same level he had undergone a fusion six weeks earlier. 

The administrative law judge and now the majority agreed

and awarded the claimant benefits pursuant to this

alleged injury.  I find, however, that the

administrative law judge’s and now the majority's

reasoning in reaching this conclusion is flawed.  

The claimant testified that he “felt good”

upon returning to full duty on December 1, 2014,

following his spinal fusion of October 15, 2014. 

Furthermore, the record reflects that the claimant

worked on December 1, 2014, without any reported

problems or complaints.  Following the incident of

December 2, 2014, the claimant testified that he

experienced excruciating back pain with associated

symptoms in his right leg.  I note that these symptoms

arose from the same level of the claimant’s lumbar spine

at which the claimant had undergone fusion surgery six

weeks earlier: L5-S1.  I further note that, as of the

claimant’s last post-operative visit with Dr. Peek prior
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to returning to work (which was November 14, 2014),

although the claimant reported that his problem had

improved, he reported that he still experienced

occasional pain in his right lumbar area and

weakness/numbness in the right thigh.  Furthermore, the

claimant reported that this pain radiated to his right

back and right thigh.  The claimant also stated that

aggravating factors included climbing stairs, sitting,

standing, and walking short distances.  In addition, the

claimant noted associated symptoms to include balance

disturbances, decreased mobility, gait disturbance,

numbness, spasms, tenderness, tingling in the legs,

tingling in the thighs, weakness in his legs, and

weakness in his thighs.  The symptoms the claimant

reported following his December 2, 2014, work-related

incident were admittedly similar to his prior symptoms,

and in his last report of record, Dr. Peek indicted that

the claimant’s fusion had not completely healed. 

Furthermore, I note that even Dr. Sprinkle stated that

it was “somewhat surprising” that the claimant was able

to return to work so soon after fusion surgery. 

Therefore, while the claimant indicated that he was

symptom free upon his return to work on December l,

2014, the medical records tend to contradict this

assertion.     
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Furthermore, the administrative law judge gave

minimal weight to statements made by Dr. Sprinkle

following the claimant’s December 2, 2014, work-related

incident wherein he opined that the claimant’s December

2nd work injury was most likely “just an aggravation of

a pre-existing problem.”  I find, however, that Dr.

Sprinkle’s statement and opinions provide a great deal

of probative value to the outcome of this claim due to

the fact that they are consistent with the claimant’s

post-December 2014 objective medical findings.  For

example, x-rays taken on December 18, 2014, showed Grade

1 anterior spondylolisthesis at L5-S1 with advanced

degenerative changes at that level and much milder

findings in the remainder of the claimant’s lumbar

spine, which I note were all degenerative in etiology. 

Moreover, an MRI report dated January 22, 2015, showed

multilevel degenerative change of the claimant’s lumbar

spine associated with postoperative change at L5-S1.  In

addition, there was no finding of a recurrent disc

herniation at L5-S1, and degenerative findings at L5-S1

were said to contribute to moderate to severe bilateral

foraminal stenosis.  Furthermore, an EMG/NCV study

performed on January 22, 2015, showed no evidence of

lumbar radiculopathy, peripheral nerve neuropathy, or

focal tibial or peroneal nerve entrapment in the
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claimant’s right lower extremity.  In addition, this

study was inconclusive for meralgia paresthetica.

Notwithstanding that the administrative law

judge found that there was evidence of muscle spasms in

the claimant’s lumbar spine following December 2, 2014,

as evidenced by Dr. Peek’s medical reports, I note that

the portions of these reports that referenced muscle

spasms were repeated verbatim in each report dating back

to September 18, 2014.  And, while it may be argued that

they were repeated verbatim because the same findings

were applicable, I note that even the punctuation in

these reports were consistent, thereby suggesting that

Dr. Peek used the same reports repeatedly without making

significant changes.  And, again, while this does not

mean by any means that Dr. Peek provided inaccurate

medical findings at any time during the course of his

treatment of the claimant, reasonable minds could

conclude that it diminishes the validity of certain

information provided in those reports to a certain

extent.  In any event, even if Dr. Peek actually

continued to observe muscle spasms in the claimant’s

lumbar spine subsequent to December 2, 2014, this shows

only that the claimant never stopped experiencing spasms

following his October 15, 2014, surgery in that each and

every one of Dr. Peek’s reports of record stated the
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same thing.  Therefore, I find that muscle spasms,

standing alone, do not constitute sufficient objective

medical findings to establish that the claimant suffered

a new injury on December 2, 2014.  Rather, the weight of

the credible evidence in this claim demonstrates that

the claimant did not sustain any injury at all as a

result of that incident.  Instead, the weight of the

credible evidence in this claim, particularly the

objective medical evidence, supports Dr. Sprinkle’s

conclusions concerning the etiology of the claimant’s

current complains, which are the subject of this claim. 

Therefore, I assign greater weight to the opinion of Dr.

Sprinkle than that of Dr. Peek in this claim, especially

in view of the fact that Dr. Peek’s medical reports were

identical in most aspects, specifically with regard to

reported muscle spasms.  I further note that Dr. Peek

never actually offered an opinion of causation as to the

etiology of the claimant’s symptomatology following his

December 2, 2014 work-related accident.  Therefore, I do

not find that this is a literal case of “dueling

doctors.”

Based upon the above and foregoing, I find

that on December 2, 2014, the claimant suffered a

temporary exacerbation of a pre-existing, non-work-

related low back condition which is rooted in
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degenerative disc disease.  Furthermore, I find that the

record is inconclusive concerning the etiology of the

claimant’s alleged meralgia paresthetica and/or whether

the claimant truly suffers from this condition.  I find

that these conclusions are supported by an MRI study

taken on January 22, 2015, which showed objective

findings of multilevel degenerative change associated

with postoperative change at L5-S1, with no findings of

a recurrent disc herniation at L5-S1, and an EMG/NCV

study whereby the existence of meralgia paresthetica

could not be objectively established.  Therefore, I find

that the claimant has failed to prove that he sustained

a new injury on December 2, 2015, and that

compensability must be denied.

Furthermore, I find that the claimant has

failed to prove that he re-entered a new healing period

for his back as a result of the December 2, 2014, work-

related incident.  Furthermore, I find that the claimant

has failed to prove that his current back problems are

causally related to his work activities.  Therefore, I

find that the claimant has failed to prove that he is

entitled to additional temporary total disability

benefits or that liability for additional medical

treatment for his back falls on the respondents.  If

however, the claimant had proven that he sustained a new
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injury to his back on December 2, 2014, a finding I do

not make, I find that the claimant was able to return to

light duty on January 2, 2015, when Dr. Sprinkle

returned the claimant to work with lifting restrictions,

and to full-duty on January 22, 2015.  Therefore, any

additional temporary total disability benefits awarded

to the claimant pursuant to his December 2, 2014 work-

related incident should be limited to December 2, 2014

through January 2, 2015, or in the alternative, no later

than January 22, 2015.  I further find that the claimant

has failed to prove that any additional medical

treatment is either causally related to or reasonably

necessary for the treatment of any “back injury” he may

have sustained on December 2, 2014, and that the

claimant, therefore, is not entitled to further medical

treatment for his back at the respondents expense. 

Accordingly, I dissent from the majority opinion.  

                                                    __  
                        KAREN H. McKINNEY, Commissioner


