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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G307797

WANG SIMMONS, EMPLOYEE  CLAIMANT

FLETCHER KIA OF LITTLE ROCK, 
SELF-INSURED EMPLOYER

RESPONDENT

RISK MANAGEMENT RESOURCES, TPA RESPONDENT

OPINION FILED JULY 20, 2016

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE TERENCE C. JENSEN,
Attorney at Law, Benton, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed January 11, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. On September 21, 2013, the employment
relationship existed during which time the
claimant earned an average weekly wage of
$420.38, generating compensation benefit rates
of $280.00/$210.00, for temporary
total/permanent partial disability.
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3. On September 21, 2013, the claimant sustained
a compensable injury to his right lower
extremity.

4. On March 26, 2015, a Change Of Physician Order
was entered by the Medical Cost Containment
Division of the Arkansas Workers’ Compensation
Commission, pursuant to Ark. Code Ann. §11-9-
514 (a) (3) (A) (ii) (Repl. 2002), designating
Dr. William Ackerman, as the claimants
treating physician.

5. On June 1, 2015, Dr. William Ackerman withdrew
as the claimant’s medical provider in
connection with the September 21, 2013,
compensable injury.

6. A second Change of Physician Order in the
present claim would not constitute reasonably
necessary treatment in connection with the
claimant’s September 21, 2013, compensable
injury.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and
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conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must dissent from the majority opinion denying the

change-of-physician order.

The claimant sought a change-of-physician

order related to an injury to his right leg on September

21, 2013. The claimant had received such an order on

March 26, 2015, to Dr. Ackerman, but on June 1, 2015,

Dr. Ackerman withdrew from the claimant’s care. The

claimant sought a new order to replace Dr. Ackerman. 

The claimant has pre-existing back issues for

which he was prescribed narcotic pain medication. He

sustained a compensable injury on September 21, 2013
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when he fell into a drain hole. He cut and bruised his

leg on the grate, which required stitches. He continued

to have pain and limitations in the area of that injury.

In October 2014, he was referred to Dr. Mocek for

management of his back pain and began taking Hydrocodone

prescribed by him in November 2014. He had an injection

in December 2014. In January 2015, Dr. Mocek prescribed

Oxycodone for his back pain. 

On March 26, 2015, the Commission issued a

change-of-physician order to Dr. Ackerman. He completed

a contract for patients using controlled substances on

April 16, 2015. Dr. Ackerman evaluated him on that date,

noting his work-related leg injury, with continued pain

and a need for a cane. Dr. Ackerman noted that the

claimant was taking Oxycodone as prescribed by his

primary care physician. He had pain over the dorsum of

his right foot and painful range of motion of the right

ankle. Dr. Ackerman stated that the claimant has

“pathology that warrants continued pharmacologic

management.” He prescribed Celebrex and a TENS unit for

his foot. He stated there was “essentially no need for

this patient to return back to my office.”

The claimant returned to Dr. Mocek, who
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maintained his current regimen, which was working well

for the claimant on May 6, 2015.

On June 1, 2015, Dr. Ackerman signed a form

letter terminating his care of the claimant, without

explanation.

The claimant continued to treat with Dr. Mocek

for his back until August 26, 2015 when he was released

the claimant from care because of the drug screen and

for “refusing to follow [Dr. Mocek’s] medical advice and

treatment.”

The Arkansas Workers’ Compensation Act

provides that a claimant is entitled to a change of

physician in certain circumstances. Ark. Code Ann. §

11-9-514(a)(3)(A). The statute states that an employee

is entitled to petition the commission “one time only”

for a change of physician. This is an “absolute,

statutory right.” Collins v. Lennox Indus., Inc., 77

Ark. App. 303, 75 S.W.3d 204 (2002). The obligation to

provide adequate medical services under the provisions

of § 11-9-508 requires an employer to pay for the

initial visit to a new physician under the change of

physician rules. Wal-Mart Stores, Inc. v. Brown, 82 Ark.

App. 600, 120 S.W.3d 153 (2003).
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The question of whether a claimant could

receive a second change-of-physician order has been

addressed by the courts in a few cases. The death of an

Arkansas physician, Dr. Chakales, generated more than

one of these cases. A claimant did not receive the

treatment to which she was entitled under Ark. Code Ann.

§§ 11-9-508 and 512, because the health of Dr. Chakales,

who was her physician pursuant to a change-of-physician

order, had deteriorated to the extent that he could not

treat the claimant and eventually passed away. She was

entitled to a change of physician, even though she had

used her right to a change of physician to become Dr.

Chakales’ patient.  Wal-Mart Assocs. v. Keys, 2012 Ark.

App. 559, 423 S.W.3d 683 (2012). The same result was

reached in O'Guinn v. Little River Mem'l Hosp., 2013

Ark. App. 593, 430 S.W.3d 150 (2013), where the court

stated that the death of the treating physician under

the change-of-physician order nullified that order, and

the claimant was entitled to a change-of-physician order

to a new physician as if the first change of physician

never occurred.

Where the physician under an original change-

of-physician order understood that he was performing
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only an independent medical examination and was not

taking the claimant on as a patient, that claimant was

able to obtain a second change of physician. Further, he

was not a specialist in the type of injury the claimant

had and did not perform the type of procedures she

needed. St. Joseph's Mercy Health Ctr. v. Lamb, 97 Ark.

App. 248, 248 S.W.3d 514 (2007). Thus, where a physician

under a change-of-physician order does not behave in the

manner of a treating physician, the order did not

enforce the right created by Ark. Code Ann. Secs. 11-9-

508 and 512.

In light of these cases, the question here is

whether the circumstances have made the original change-

of-physician order null, such as in the case of the

death of the physician or the inability or unwillingness

of the physician to be the treating physician. Dr.

Ackerman refused to continue to see the claimant. The

reason is not apparent in the record. The claimant’s

testimony that he was released from Dr. Ackerman’s care,

because he was also receiving treatment and medication

from Dr. Mocek, does not make sense. It does not make

sense, because Dr. Ackerman noted in his first and only

appointment record with the claimant that he was being
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prescribed Oxycodone by another physician. Clearly, Dr.

Ackerman knew from the outset that the claimant was

being treated with Oxycodone at the time he began seeing

him. There is no evidence as to why Dr. Ackerman

released the claimant when he did in June 2015.

Even before that release, Dr. Ackerman

indicated that he was not accepting the claimant as a

patient, when he said that he prescribed medication and

a TENS unit, but that the claimant had no reason to

return to see him. On the initial visit under the

change-of-physician order, Dr. Ackerman stated that the

claimant would not return to him. Therefore, Dr.

Ackerman treated the visit more like an independent

medical evaluation. This is emphasized by two facts.

First, Dr. Ackerman knew on that date that the claimant

was being treated with Oxycodone and being managed by

another doctor. Second, Dr. Ackerman prescribed

medication and a TENS unit, which would have

necessitated follow up appointments, yet he plainly

stated that he would not be doing the follow up.

The claimant did not receive an effective

change of physician, because Dr. Ackerman did not take

on the claimant’s treatment, instead only performing a
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single examination, akin to an independent medical

evaluation. If the physician does not take on the role

of treating physician, then the change-of-physician

order could not effectuate the right of the claimant to

medical treatment under Ark. Code Ann. Secs. 11-9-508

and 512. See St. Joseph's Mercy Health Ctr. v. Lamb,

supra, and the Chakales cases. I would issue a change-

of-physician order for the claimant.

For the foregoing reasons, I dissent from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


