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Claimant represented by the HONORABLE JASON M. HATFIELD,
Attorney at Law, Fayetteville, Arkansas.

Respondents No. 1 represented by the HONORABLE CHARLES
McLEMORE, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L.
PAKE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed October 14, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.
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2. On March 3, 2014, the employment relationship
existed during which time the claimant
sustained a compensable injury to his right
knee, and earned wages sufficient to entitle
him to weekly compensation benefits of
$617.00/$460.00, for total/permanent partial
disability.

3. The claimant has failed to sustain his burden
of proof by a preponderance of the evidence
that he has been rendered permanently and
totally disabled, within the purview of the
Arkansas Workers’ Compensation Act, as a
result of the March 3, 2014, compensable right
knee injury.

4. The claimant has sustained a permanent
physical impairment in the amount of 37% to
the right lower extremity as a result of the
March 3, 2014, compensable injury.

5. Respondent #1 shall pay all reasonable
hospital and medical expenses arising out of
the claimant’s March 3, 2014, compensable
right knee injury.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the
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Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion, denying the claimant

permanent total disability benefits as a result of his

compensable injury.

The claimant sought permanent total disability

benefits and a higher impairment rating in connection

with his compensable right knee injury of March 3, 2014.

The Arkansas Workers’ Compensation Act

provides that when an injured worker’s disability

condition becomes stable, and no further treatment will

improve that condition, the disability is deemed

permanent. An employee who suffers a scheduled injury is
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not entitled to compensation in excess of the amount of

his or her permanent physical impairment as scheduled,

except in the case of permanent total disability. Ark.

Code Ann. Sec. 11-9-521(g). Permanent total disability

is defines as the “inability because of compensable

injury or occupational disease, to earn any meaningful

wage in the same or other employment.” Ark. Code Ann.

Sec. 11-9-519(e)(1); See Minor v. Poinsett Lbr. & Mfg.

Co., 235 Ark. 195, 357 S.W.2d 504 (1962).

The Commission is charged with the duty of

determining disability. Cross v. Crawford County

Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886

(1996). The Act provides that permanent total disability

shall be determined in accordance with the facts, and

relevant factors include medical evidence, age,

education, experience and other circumstances reasonably

related to a claimant’s earning power. Ark. Code Ann.

Sec. 11-9-519©; Rutherford v. Mid-Delta, 102 Ark. App.

317, 319, 285 S.W.3d 248 (2008), citing Perry v. Mar-Bax

Shirt Co., 16 Ark. App. 133, 698 S.W.2d 302 (1985).

For an award of permanent benefits, the

compensable injury must be the major cause of the

disability or impairment. If the injury combines with a
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pre-existing disease or condition, or the aging process,

to cause or prolong the disability, permanent benefits

are available only if the compensable injury is the

major cause of the permanent disability or need for

treatment. Ark. Code Ann. Sec. 11-9-102(4)(F)(ii). Major

cause is defined as more than fifty percent (50%) of the

cause. Ark. Code Ann. 11-9-102(14).

While a functional capacity evaluation is an

often helpful expert opinion, it is not conclusive

evidence of a claimant’s capacity to work. Second Injury

Fund v. Exxon Tiger Mart, 70 Ark. App. 101, 15 S.W.3d

345 (2000).

The claimant had no physical limitations,

physical impairment or workers’ compensation claims

prior to March 3, 2014.

The claimant is currently 55 years of age,

which is advanced age for purposes of employment.

The claimant pumped gas in high school, which

was his only experience in sales. 

The claimant has a high school diploma. He

attended two different colleges for a total of two years

but did not obtain a degree of any type. The claimant

testified that he had poor grades in high school and
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failed most of his college course work. He completed the

Police Academy in 1983. He earned some college credits

through his police officer training. 

The claimant had been employed as a police

officer for thirty -one years at the time of his

accident. He received one promotion, from patrolman to

corporal, in his twenty-nine years employed with the

Highway Police. He applied for a Sergeant position and

twice for a Permit Officer, but he was unsuccessful,

because he was unqualified. The claimant never held a

supervisory position in his employment with the Highway

Police. His salary at the time of the injury was

$48,000. He received two to four hours of training

annually, regarding laws applicable to trucking. His

work activity was primarily in the field. He had never

had a desk job or worked primarily with a computer. 

The claimant’s job was to “enforce all traffic

laws in the state of Arkansas, and also enforce the

federal laws on the trucking industry, DOT, inspect

trucks and make sure that they’re safe for the highway.”

The claimant’s job was physical. He carried a weapon and

had authority to make arrests. He inspected eighteen

wheelers, checking tires, brakes, lights, the cab of the
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truck, the interior of the trailer and the load, and the

truck logs. He had to get on a creeper to get under the

truck, from one end to another, inspecting the condition

of the truck. If the truck was carrying grain, he had to

climb a ladder to check to see what kind of grain and

the size of the load. He did inspections every day.

There were three types of inspection. The full

inspection took about an hour. The second was a “walk-

around,” when he looked at lights, tires, and log books.

The third was just a log-book check, when he had a

speeding violation on a reliable trucker. The claimant’s

shift was eight hours. 

The claimant used a computer in his police

car. All the inspections had to be documented on his

computer. His typing was very slow. He used his right

index finger to do his typing. Using the computer was a

requirement of his job, and that was a “scary thing” to

him, because he was not sure that he could do it. He was

given a “cheat sheet” to enable him to perform the

computer functions. He also contacted his Sergeant or

even the First Lieutenant for help as well. The claimant

also had to use his work email, because he received work

email daily. He did not send emails.



Sain-G401967 8

The claimant also had a camera, which he took

to someone at the office to have the pictures

downloaded, once or twice monthly.

A captain for the respondents essentially

corroborated the testimony of the claimant that he had

to use the computer and email, and that there was a

chain of command in the force. The claimant did not ever

report to this witness. 

The claimant did not have knowledge of highway

construction or maintenance. He had no leadership or

supervisory experience. The claimant did not believe he

was qualified to supervise others as a Highway Patrol

officer, because it required training and education that

he did not have. 

The claimant had a cell phone for ten years,

but he only began using the text feature in 2015.

On March 3, 2014, the claimant slipped on ice

and sustained a knee injury which required a total knee

replacement in April 2014. Scar tissue caused the need

for a manipulation of his knee under anesthesia in May

2014. 

A functional capacity evaluation was performed

in December 2014, which showed that the claimant could
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perform at the medium classification of work. The

claimant testified that after the exam, his leg was

severely swollen, and he attempted to contact his

physician for something stronger than over-the-counter

medication for his pain. He was unable to do anything

but get up to use the restroom from the Friday afternoon

following the test until late that Monday morning. He

stayed in bed with his leg elevated in an attempt to

reduce the swelling and pain.

Dr. Schechter assessed a 21% impairment rating

to the claimant’s knee pursuant to the Guides to the

Evaluation of Permanent Impairment (4th Ed. 1993). He

stated that the claimant could not return to his

previous level of work for the police department and

needed to find “alternative, less physically demanding

work.” Dr. Schechter amended the rating to 37% to the

knee or 15% to the whole person in March 2015. Permanent

partial disability benefits were paid based upon this

rating. 

The claimant was not offered a return to work

by the respondent employer, after he was released by his

physician. 

The claimant testified that he had had pain
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since the injury. His pain at the hearing was more than

moderate pain, but it was not severe, because he had

been able to move around. The more he was on his feet,

the more his knee hurt. He used Tylenol and Ibuprofen

for pain. 

The claimant testified that he underwent

physical therapy to improve his range of motion,

including straightening his right leg at the knee. He

was unable to straighten his right leg at the knee,

despite this therapy. He continued to do home exercises

to work on that limitation. The exercises were done on

the floor, and he had to crawl up a piece of furniture

to get off the floor. He was concerned about hurting

himself. The claimant’s wife corroborated this

testimony. 

The claimant’s wife explained that they

avoided stairs because of his knee. He was very slow on

stairs, taking them one at a time. He had to climb a

couple stairs into their home. He grabbed the door frame

to do it. His balance was poor. He used a method on the

stairs that he was taught in physical therapy. He could

not sit at a restaurant or a basketball game or

elsewhere, unless there was room to extend his leg,
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because he could not bend it to a ninety-degree angle.

He had to move around a lot, from sit to stand to walk

to lie down. He could stay in one position about thirty

to forty minutes. 

The claimant had not had eight hours of sleep

since his accident, due to his pain. If he moved in his

sleep, he had pain, which would awaken him. If the

claimant needed to use the restroom in the night, his

knee would be stiff. Seven nights out of a months, he

would need to use his walker to get safely to the

restroom in the night, due to stiffness. His wife stated

that whenever she awakened in the night, he was awake

and changing positions. 

The claimant and his wife have two children.

The older child went to school half a day, due to a

special need, and the younger child was too young for

school. He cared for them during the day. His wife home

schooled the older child. If he was able to return to

work, he and his wife would have to make other

arrangements but hoped that his wife could stay home

with the children. His wife had gone to work at three

jobs, working more than forty hours per week to generate

income for the family, since the claimant was unable to
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work. She earned $39,000 plus some commissions. The

claimant’s wife stated that the claimant was not

qualified to home school their children. She was

responsible for managing the family’s finances. 

The claimant’s wife corroborated his testimony

regarding his inability to type with more than one

finger. She stated that he did not operate the household

computer and did not have a personal email address. He

was physically capable of typing, albeit with one

finger, but he would have to be taught to use basic

computer skills and programs. All the vocational

communications went through the wife’s email address,

and all of his job application were sent online by her.

She stated that he was not capable of getting online and

completing job applications. 

The claimant’s wife stated that the claimant

did not have limitations or restrictions prior to his

knee injury. Since that time, he was unable to vacuum,

mop, do laundry, or bathe or rock their children. He

could wipe kitchen counters and clear the table. She

stated, “there’s not a lot that he can do.”

The claimant has a valid driver’s license and

is able to drive in Paragould, his home. He drove his
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girls to therapy and to Wal-Mart. He used the shopping

cart as a walker to help him get around. He had to limit

his shopping to thirty minutes or less, because his leg

would swell. He did not drive long distances, because

his knee stiffened. His wife corroborated this

testimony, noting that she drove and that he need to be

able to change positions after thirty or forty minutes.

He also had a problem with a nerve behind his knee

causing numbness in his hip when his leg swelled. He had

this swelling and numbness when he drove or sat too

long. Sitting between thirty-five and forty-five minutes

caused swelling in his knee and numbness in his hip. If

he had a seated job working eight hours, he would have

to get up to move around at least eight times. 

The claimant is six feet one inch tall and

weighs 270 pounds. He was attempting to diet, but he did

not believe it would improve his mobility, because his

knee would not bend.

The claimant’s wife took a picture of his leg,

which is in the record. She stated that she measured his

leg, and that is injured leg is more than an inch

larger, from thigh to ankle, than the healthy leg: “It

just stays swollen. The swelling never goes away.”



Sain-G401967 14

The claimant required a cane to walk,

occasionally.

The claimant worked with a vocational

counselor. He applied for all the jobs the counselor

provided to him. The vocational counselor testified that

he was very compliant with her program. He would have

attempted to perform a job, had he been offered one,

according to both the claimant and his wife. He was not

offered one. He felt that, for him to be able to return

to work, it would have to be a special job, that

accommodated all of his restrictions. He and his wife

testified that he applied to all the jobs the counselor

provided, whether he thought he could do them or not. He

never received a response for any of them. His wife also

stated that they never received an offer of an interview

or a job. She stated that some of the jobs had

educational requirements he could not meet. Some

required standing all shift, standing to stock shelves,

carrying merchandise, carrying more than sixty pounds,

walking on rough terrain and stairs, or using a camera.

He needed to be able to change position every half-hour

or so, for a half-hour. He walked with a limp and a

stiff leg. She also noted that some jobs were more than
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thirty minutes from their home. If he drove to work for

an hour, he would have knee pain, before he even started

to work.

The claimant communicated directly with the

employer regarding a supervisory position in which he

was interested. His wife was not involved in that

process. He did not meet the qualifications for that

job, physically, educationally or in terms of

experience. The human resources contact stated that

there were no jobs in his district and that at some

point, a supervisory job arose, that the claimant was

hesitant to pursue, because he lacked the computer

skills. 

The claimant testified that he received some

letters from his employer including one regarding his

continued employment in July 2015. He understood that if

he did not voluntarily resign or retire that he would

have a non-disciplinary discharge. He decided it would

be preferable to resign than to be discharged. Retiring

had a large financial impact on the claimant and his

family, because he was in the DROP program, meaning that

he lost money by retiring early. His insurance expenses

also increased significantly.
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The vocational expert did not do aptitude

testing, because the claimant had a long history in law

enforcement, which is a skilled occupation. He had a

skilled job, but that did not mean that he qualified for

any all skilled jobs.

The vocational expert stated that the

functional capacity evaluation stated that he could work

in the medium classification of work. He could lift up

to sixty pounds, but could walk/stand only frequently.

“Frequent” meant 1/3 to 2/3 of the workday. She stated

that with those restrictions, he would have more options

and abilities in the light classification of work. She

stated that his standing and walking restrictions

removed him from the medium category. His walking

restriction eliminated factory work. He could not stand

or sit for a prolonged period.

The vocational expert stated that job

applicants with disabilities are at a disadvantage in

the job market: “I’ve been doing this for seventeen

years, and people with disabilities always have a hurdle

to overcome.” His work history was good, but only when

his limitations were not also presented.

The Court of Appeals found, in McDonald v.
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Batesville Poultry Equipment, 90 Ark. App. 435, 206

S.W.3d 908 (2005), that there was no substantial

evidence to deny an award of permanent total disability.

In that case, the claimant sustained a leg injury and a

resultant 51% permanent anatomical impairment rating to

his leg. The claimant was 46 years old at the time of

the hearing and lived with his sister. He had a high

school diploma but was functionally illiterate. He is

unable to read and able only to write his name. He

worked in the construction of chicken houses for about

twenty years, but his work was unskilled. A vocational

expert’s opinion that the claimant could find employment

in his community did not take into account psychological

and psychiatric reports showing learning disabilities,

illiteracy, and further significant limitations to his

ability to perform work.

While the current claimant does not face the

cognitive challenges which the McDonald claimant did,

the fact remains that he depended heavily upon his wife

for household management and any computer usage, and

that when he was employed, he required “cheat sheets”

and regular guidance from his supervisors to perform the

data entry on his work computer. His leg is nearly
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useless to him, restricting his mobility on foot and in

a car. He could not longer employ the skills he obtained

through his work history, due to his physical

limitations. 

Given the claimant’s advanced age, limited

educational success, limited computer skills,

significant mobility issues causing him to need to

change positions every half-hour and barring him from

walking more than half an hour or from using the stairs,

his limited ability to drive, his physical location

within a competitive labor market, and his clear

willingness to attempt to return to work as evidenced by

his compliance with the vocational counselor’s

instructions and his application to all the jobs she

provided, I find that the claimant is permanently

totally disabled. The claimant is not actually capable

of obtaining and performing any type of employment.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


