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OPINION FILED MAY 18, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
JR., Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed November 23, 2015.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted on
September 14, 2015, and contained in a pre-
hearing order filed that same date, are hereby
accepted as fact.

2. The parties’ stipulation that claimant
earned sufficient wages to entitle him to
compensation at the weekly rates of $519.00
for total disability benefits and $389.00 for
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permanent partial disability benefits is
likewise hereby accepted as fact.

3. Claimant has failed to prove by a
preponderance of the evidence that he suffered
a compensable injury to his cervical spine on
December 18, 2014.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the November 23, 2015

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

In affirming and adopting the opinion of the

Administrative Law Judge we note that the dissent states

that x-ray findings of a loss of the normal curvature of

the spine “is evidence of spasm.”  While such a find may

be evidence of muscle spasms, in making a determination

of objective medical findings, the entire medical record

must be considered and evidence to the contrary may be

taken into consideration.  Estridge v. Waste Mgmt., 343
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Ark. 276, 33 S.W.3d 167 (2000).  In the present case,

Dr. Clark not only took x-rays of the claimant’s

cervical spine, but he also conducted a physical

examination of the cervical spine.  This physical

examination did not reveal the presence of muscle

spasms.  We place greater weight upon the actual

physical examination.  Accordingly, we cannot find that

the x-ray finding of loss of the normal curvature is, in

fact, a finding of muscle spasms.

IT IS SO ORDERED.

                               
SCOTTY DALE DOUTHIT, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must dissent from the majority opinion denying the

compensability of the claimant’s cervical spine injury

and related benefits. I would award indemnity and

medical benefits for this compensable injury.

The claimant sustained compensable injuries to

his face, chest, right shoulder, left thigh and thoracic
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spine on December 18, 2014. He contended that in

addition to these injuries, he also injured his cervical

spine. 

The accident occurred when the claimant was

driving a truck for the respondent. His load shifted,

while driving down a steep and twisting two-lane

highway. This caused the truck to tip over. As it went

over, the claimant unbuckled his seatbelt and attempted

to escape the cab. However, he was unsuccessful and was

therefore tossed around the cab, which resulted in the

injuries to his face, chest, right shoulder, left thigh

and thoracic spine. 

The claimant was seen that date in the

emergency room, where only a partial examination was

performed. He was diagnosed with a facial laceration,

chest wall contusion and left thigh contusion. The

claimant then saw Dr. Clark on December 23, 2014, who

diagnosed an open wound of the right ear, a thoracic

spine strain and contusions of the face, chest wall,

right shoulder, left thigh and thorax. Dr. Clark added a

nondisplaced fracture of the 10th rib to his diagnoses

on January 6, 2015. On January 27, 2015, the claimant

reported neck pain to Dr. Clark. The Administrative Law

Judge and Dr. Clark stated that an x-ray showed only

degenerative changes, when in fact it also showed a loss
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of the normal curvature of the cervical spine, which is

evidence of spasm. Dr. Clark referred the claimant to

Dr. Phillips for his headaches. Dr. Phillips stated that

the straightening of the normal cervical lordosis was

consistent with muscle spasms. She recommended physical

therapy and a TENS unit, which were not provided. The

claimant continued to have complaints of severe eye pain

with headaches and neck pain. Nonetheless,  Dr. Clark in

April 2015 released the claimant at maximum medical

improvement with no restrictions.

The claimant sought chiropractic treatment

from Dr. Lamey from May 5, 2015 to July 17, 2015. 

The claimant received a change-of-physician

order to Dr. Blankenship, who recommended a cervical MRI

and stated that he was certain that the claimant’s need

for treatment of his neck was related to the accident.

The claimant sustained multiple injuries to

the body parts surrounding his neck - his head, his

shoulder, his thoracic spine - when he was tossed around

the cab of his truck as it turned over. The force was

sufficient to tear his ear, caused multiple contusions

all over his body, and to break a rib. It is unrealistic

to conclude that the claimant did not suffer some trauma

to his neck in that event. Of course, he injured his

neck. 
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Considering the number of body parts that were

injured, the severity of his symptoms and his use of

prescribed pain relievers, it is not surprising that his

neck symptoms did not appear in the medical record for

one month. Further, it is not unusual for symptoms to

develop over time. The acute nature of the injury as a

result of the trauma in the accident is emphasized by

the loss of cervical lordotic curve in the x-ray on

January 27, 2015. That x-ray also shows degenerative

changes, which must have been made symptomatic by the

trauma. 

Dr. Blankenship’s recommendation of an MRI to

investigate is most reasonable in light of the trauma

sustained, the lordotic and degenerative changes, and

the very limited evaluation the claimant received for

his neck. Considering the abandonment of the course of

care begun by Dr. Clark and that recommended by Dr.

Phillips, with no apparent reason or justification, Dr.

Blankenship’s recommendation is prudent.

Dr. Clark’s opinion is tainted by his apparent

frustration with the claimant.

The claimant has satisfied all the elements of

compensability, and I would award appropriate medical

and indemnity benefits, for his cervical injury.
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For the foregoing reasons, I dissent from the

majority opinion.

                               
PHILIP A. HOOD, Commissioner


