
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G500515 

WILLIAM A. SMITH, EMPLOYEE                       C LAIMANT

ROCKLINE INDUSTRIES, EMPLOYER                  R E S P O N D ENT

CNA INSURANCE COMPANY,
INSURANCE CARRIER/TPA                       RESPONDENT
     

OPINION FILED MAY 13, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE J. MICHAEL HAMBY,
Attorney at Law, Greenwood, Arkansas.

Respondents represented by the HONORABLE FRANK B.
NEWELL, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed October 9, 2015.  The administrative law

judge found that the claimant did not prove he sustained

a compensable injury.  After reviewing the entire record

de novo, the Full Commission affirms the administrative

law judge’s opinion.  

I.  HISTORY

William A. Smith, now age 39, testified that he

became employed with the respondents in January 2014. 

The parties stipulated that the employment relationship

existed on February 1, 2014.  The claimant testified on
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direct examination:

Q.  In late January, early February 2014, were
you involved in an accident at work?

A.  Yes.

Q.  Do you know the exact date that it
happened?

A.  No, not the exact date, no, sir....

Q.  And what did you do for Rockline?

A.  I was a - drove a forklift, loaded and
unloaded trucks....

Q.  And on this date that you had this
accident, tell us what happened. 

A.  I was coming out of a truck.  The dock
plate that lays into the trailer had flipped
up and it caught the bottom of the forklift I
was driving and stopped me....

Q.  What happened to you?

A.  I got a pretty good jolt.  I hit so hard,
I felt my insides go back and I lost my safety
glasses, clipboard and everything....

Q.  Did you feel any pain at that point?

A.  Yes, I felt pain.  It was a pretty hard
lick, you know.

Q.  Where were you hurting?

A.  It was in my back and back of my neck, but
I just assumed it was from the jolt and didn’t
think much of it at the time.

The respondents’ attorney cross-examined the

claimant:
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Q.  You never told [Blake Harger] after
February the 1st, the date we sort of arrived
at for the forklift incident, that your back
was hurting?

A.  No, sir, I probably didn’t.

Blake Harger, the claimant’s supervisor, testified

for the respondents:

Q.  Do you remember this incident?

A.  Yes, sir.

Q.  Did you actually see the incident or did
you hear it?

A.  I believe I was on the dock in the
immediate area.  I heard the collision and
turned to see what happened.

Q.  What happened?  What did you see?

A.  I saw the forklift was stopped at the
door, that the pallet he was carrying out of
the truck had spilled and some things that was
on his forklift had fell off the forklift....

Q.  And did you ask him if he was okay?

A.  Yes, sir.

Q.  What did he say?

A.  He said he was shaken, but he’s
okay....Later that night, I asked him again
are you okay.  And I specifically remember a
third time telling him if we needed to fill
out an incident or make sure that we had this
documented, that he needs to tell me and we
can document it further.  And he replied again
that he was okay, so there was no
documentation made after the incident....

Q.  And at any time during that month after 
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February 1st, did he come to you or mention to
you that his back was hurting?

A.  No, sir.      

According to the record, the claimant presented on

his own for treatment at Chambers Memorial Clinic

beginning March 7, 2014.  A physician’s assistant noted

at that time, “The patient’s absence is physician

advised due to illness or injury.  This certifies that

he or she has been under our care for this problem.” 

The claimant agreed on cross-examination that he did not

tell the physician’s assistant that he had been injured

at work.  In any event, the claimant was taken off work

“until released by Neurosurgeon.”  The claimant

testified that he took a medical leave of absence

beginning March 7, 2014, and that he received short-term

disability benefits while he was off work.      

A CT of the claimant’s thoracic spine was taken on

March 7, 2014, with the impression, “Mild T6 compression

that appears acute with 1 to 2 mm retropulsion.”  An MRI

of the claimant’s thoracic spine was done on March 13,

2014, with the impression, “Slight T6 compression

fracture without canal or cord signal abnormality except

for a 1 or 2 mm retropulsion though there is not as much

intense T2 signal as typical with an acute fracture
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there is still some features that would correlate with

this being an acute or subacute fracture.”  

A physical therapist examined the claimant on

April 11, 2014 and noted, “Woke up in middle of night

and started hurting in T spine and since then has had

parasthesias inconsistently unilaterally BLE, doesn’t

recall any cause of fracture.  Patient reports some have

told him his fracture was acute and some said it was

old.  Did have MVA 11-12 years ago....Now on med leave,

works Rock Line driving fork lift stacking boxes in

Booneville.”  

Dr. Leslie Ward saw the claimant on July 22, 2014:

“1.  Broke back states a couple of months ago he had a

fx. in upper back.  Not sure how he did it but thinks it

was a work injury.”  Dr. Ward assessed “Back pain,

thoracic.”  Dr. Ward signed a statement on July 22, 2014

indicating, “The patient’s absence is physician advised

due to illness or injury.  This certifies that he or she

has been under our care for this problem.”   

Dr. Russell B. Allison reported on August 27, 2014,

“The patient is a right handed 37 year old male seen

today for the neck, upper back and mid back....The

symptoms have been present for March 2014.  The problem



SMITH - G500515 6

is related to a chronic condition.  Onset date: March

2014....Just woke up one morning and back was hurting.”  

An MRI of the claimant’s thoracic spine was taken

on September 3, 2014, with the opinion, “1.  Mild

changes, juvenile apophysitis lower thoracic spine with

some minimal Schmorl’s node changes and slight disc

space narrowing.  2.  Old apophysitis changes with mild

compression T6 and moderate-sized Schmorl’s node

deformity, but no evidence of any acute process.”  

Dr. Allison reported on September 17, 2014, “MRI

shows the T6 compression has healed....Unfortunately

this fracture has healed in this position and cannot be

changed at this point.  He understands.  The patient is

instructed to return if pain or symptoms arise.”  

The claimant signed a Form AR-C, Claim For

Compensation, on January 19, 2015.  The claimant wrote

that the Date of Accident was “approx 2-1-14,” and the

claimant described the cause of injury: “Injured my

upper back on the job driving a forklift.”    

A pre-hearing order was filed on June 9, 2015.  The

claimant contended that he sustained a compensable

injury to his back on approximately February 1, 2014. 

The claimant contended that he was entitled to
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reasonably necessary medical treatment, temporary total

disability benefits beginning February 1, 2014 until a

date yet to be determined, and fees for legal services.

The parties stipulated that the respondents

controverted the claim.  The respondents contended that

the claimant did not sustain a compensable injury.  The

respondents contended that the claimant did not give

notice of a compensable accident or injury to the

employer until January 26, 2015.  The respondents

contended that they owed no medical or weekly benefits

accruing from the claimed date of injury until

January 26, 2015.  The respondents contended that the

claimant was not entitled to an award of temporary total

disability benefits or medical benefits.  The

respondents contended that if the Commission found that

the claimant sustained a compensable injury, then the

respondents were entitled to a credit in the amount of

short-term disability or long-term disability benefits

paid to the claimant.  

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a
compensable injury to his back on February 1,
2014 or any other relevant date.  
2.  Whether the claimant is entitled to
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medical benefits.
3.  Whether the claimant is entitled to
temporary total disability benefits from
February 1, 2014 to a date yet to be
determined.
4.  Whether the claimant gave notice in
accordance with Ark. Code Ann. §11-9-701(Repl.
2012).
5.  Fees for legal services.  

A hearing was held on July 14, 2015.  At that time,

the claimant contended that he was entitled to temporary

total disability benefits from March 7, 2014 until

September 17, 2014.  

An administrative law judge filed an opinion on

October 9, 2015.  The administrative law judge found

that the claimant did not prove he sustained a

compensable back injury.  The claimant appeals to the

Full Commission.

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(Repl. 2012) provides, in

pertinent part:

(4)(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only it if it caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical
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evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).    

An administrative law judge found in the present

matter, “1.  The claimant has failed to prove by a

preponderance of the evidence that he suffered a

compensable back injury on February 1, 2014.  There is

no causal connection between the objective medical

findings in the record and any work related accident on

February 1, 2014 or any other date.”  The Full

Commission reviews an administrative law judge’s

decision de novo, and it is the duty of the Full

Commission to conduct its own fact-finding independent

of that done by the administrative law judge.  Crawford
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v. Pace Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996). 

The Full Commission makes its own findings in accordance

with the preponderance of the evidence.  Tyson Foods,

Inc. v. Watkins, 31 Ark. App. 230, 792 S.W.2d 348

(1990).  

In the present matter, the Full Commission finds

that the claimant did not prove by a preponderance of

the evidence that he sustained a compensable injury to

his back.  The claimant testified that he injured his

back as a result of a forklift accident occurring on or

about February 1, 2014.  The claimant testified that the

forklift suddenly stopped and “I got a pretty good

jolt.”  The claimant testified that he felt immediate

pain in his back.  In workers’ compensation cases, the

Commission functions as the trier of fact.  Blevins v.

Safeway Stores, 25 Ark. App. 297, 757 S.W.2d 569 (1988). 

The determination of the credibility and weight to be

given a witness’s testimony is within the sole province

of the Commission.  Murphy v. Forsgren, Inc., 99 Ark.

App. 223, 258 S.W.3d 794 (2007).  The Commission is not

required to believe the testimony of the claimant or any

other witness but may accept and translate into findings

of fact only those portions of the testimony it deems
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worthy of belief.  Farmers Co-op v. Biles, 77 Ark. App.

1, 69 S.W.3d 899 (2002).

Based on the record before us, the Full Commission

finds in the present matter that the claimant was not a

credible witness.  The record does not corroborate the

claimant’s testimony that he felt back pain as a result

of the forklift accident occurring on or about

February 1, 2014.  We note the testimony of the

claimant’s supervisor, Blake Harger, who stated that the

claimant was “shaken,” but told Mr. Harger at least

three times that he was not injured.  Moreover, the

medical evidence does not corroborate the claimant’s

testimony.  The claimant did not seek medical treatment

until March 7, 2014.  The claimant agreed at hearing

that he did not inform the medical provider at that time

that the claimant had allegedly been injured at work

while operating a forklift.

A physical therapist reported on April 11, 2014

that the claimant “Woke up in middle of night” and began

hurting in his thoracic spine, “doesn’t recall any cause

of fracture.  Patient reports some have told him his

fracture was acute and some said it was old.  Did have

MVA 11-12 years ago.”  The claimant did not inform the
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physical therapist that he had injured his back at work. 

Dr. Ward noted on July 22, 2014, “Not sure how he did it

but he thinks it was a work injury.”  Dr. Ward did not

report an injury related to the forklift incident.  Dr.

Allison specifically stated in August 2014, “The problem

is related to a chronic condition.  Onset date: March

2014....Just woke up one morning and back was hurting.” 

Dr. Allison did not report an injury to the claimant’s

back as a result of the forklift incident.  Because the

evidence of record does not corroborate the claimant’s

contention that he sustained an injury to his back, the

Commission attaches minimal weight to the AR-C signed by

the claimant in January 2015 alleged that he injured his

back approximately February 1, 2014.

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that he

sustained a compensable injury.  The claimant did not

prove that he sustained an accidental injury causing

internal or external physical harm to his body.  The

claimant did not prove that he sustained an injury

arising out of and in the course of employment which

required medical services or resulted in disability. 

The claimant did not prove that he sustained an injury
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to his back which was caused by a specific incident

identifiable by time and place of occurrence on or about

February 1, 2014.  Nor the did claimant establish a

compensable injury by medical evidence supported by

objective findings.  The evidence does not demonstrate

that the abnormalities in the claimant’s spine shown in

diagnostic  testing beginning March 7, 2014 were

causally related to a forklift incident occurring on or

about February 1, 2014.

Based on our de novo review of the entire record,

therefore, the Full Commission affirms the

administrative law judge’s finding that the claimant did

not prove he sustained a compensable back injury on or

about February 1, 2014.  This claim is denied and

dismissed.

IT IS SO ORDERED. 
 

SCOTTY DALE DOUTHIT, Chairman

KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this
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claim, I must dissent from the majority opinion, denying

benefits for the claimant’s back injury on February 1,

2014. 

The claimant had no history of back or neck

issues prior to February 1, 2014. He had not missed work

for any injury or symptoms. His supervisor confirmed

these facts and stated that the claimant was a good

employee.

On February 1, 2014, he was driving a

forklift. A dock plate buckled, as his forklift went

over it. This caused a severe jolt, scattering the load

on the forklift and throwing his eyeglasses off his

face.

There is no question that this event occurred.

His supervisor insists that he questioned the claimant

regularly about his well-being after the forklift

incident. However the claimant did not develop symptoms

immediately, and once he did, he sought treatment and

drew the connection between the forklift event and his

symptoms. 

The claimant did not seek medical treatment

until March 7, 2014, PA Gardner took the claimant off

work. A CT scan and an MRI showed a mild T6 compression



SMITH - G500515 15

fracture. The claimant did not immediately associate his

pain with the forklift incident one month prior.

However, the only event which he had experienced which

could have caused such a fracture was the forklift

event.

The claimant saw Dr. Ward in July 2014,

stating that he felt the fracture had to do with his

work. When he saw Dr. Allison, he reported that his

problem started in March 2014. The claimant was released

to return to work after another MRI showed apophysitic

changes, a healed mild T6 compression fracture and a

Schmorl’s deformity. He had been terminated already. 

The claimant was not returned to his job with

the employer, and he had only been able to find part-

time work elsewhere. The claimant continued to have

pain.

The claimant is unsophisticated in these

matters and had never had an injury to report or any

experience with a workers’ compensation claim. The

claimant chose to shake off the jolt in the expectation

that he would be alright and that he ought to be a good

employee and not complain. The employer was aware of the

significant event, and was concerned enough to question
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the claimant repeatedly, yet chose not to have the

claimant evaluated. Within a month, the claimant had

developed symptoms, sought treatment, and made the

connection between the accident and the symptoms.

Certainly, it is not conceivable that a compression

fracture would spontaneously appear, and the mechanism

of injury is very consistent with a compression

fracture. The fact that it was a mild fracture is also

consistent with the time it took to develop symptoms.

The claimant is not charged with the

responsibility of self-diagnosis, and the law does not

require the immediate manifestation of every aspect of

an injury. A month’s time is not so long as to raise

suspicion, especially since the injury was a compression

fracture.

I would award the claimant medical and

indemnity benefits for his compensable injury.

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


