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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

Respondent No. 1 appeals and the claimant cross-

appeals an administrative law judge’s opinion filed

December 18, 2015.  The administrative law judge found

that the claimant did not prove he sustained a

compensable injury while employed with Respondent No. 2. 
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The administrative law judge found that the claimant

proved he was entitled to temporary total disability

benefits beginning February 9, 2015 until a date yet to

be determined, said benefits to be paid by Respondent

No. 1.  

After reviewing the entire record de novo, the Full

Commission finds that the claimant did not prove by a

preponderance of the evidence that he sustained a

compensable injury while employed with Respondent No. 1. 

The Full Commission finds that the claimant proved he

sustained a compensable injury while employed with

Respondent No. 2.  The claimant proved that he was

entitled to temporary total disability benefits from

February 10, 2015 until June 2, 2015, said benefits to

be paid by Respondent No. 2.  

I.  HISTORY

Robert Shane Smith, now age 41, testified that he

had previously worked for Respondent-Employer No. 1,

Southern Chips, from October 2004 until January 2010. 

The record indicates that the claimant again became

employed as a truck driver for Respondent No. 1 in about

July 2013.  The parties stipulated that the employment

relationship existed between the claimant and Respondent
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No. 1 on January 6, 2014.  The claimant testified that

he slipped on a sheet of ice that day and sustained a

traumatic fall.  According to the record, the claimant

was seen at Morrilton Medical Clinic on January 6, 2014:

“38 y/o with fall on ice at work, c/o right lower back

pain, moderate severity, no meds taken, no shooting

pain[.]”  Another handwritten note indicated, “R low

back pain/knot on back of head after falling on ice at

work.”  (The claimant does not contend that he is

entitled to workers’ compensation benefits related to a

head injury.)  Dr. Charles Howard examined the claimant

and noted “pain in right lower paraspinous area, no

guarding w/palpation.”  Dr. Howard’s assessment on

January 6, 2014 was “Sprains and Strains of Other and

Unspecified Parts of Back” and “Lumbago.”  Dr. Howard

treated the claimant with “Heat, massage, stretching, 1

day off work, return on Thursday.”  

The record indicates that a First Report Of Injury

was prepared on January 6, 2014: “Emp was unloading the

truck when he slipped on ice and fell.”  The claimant

testified on cross-examination that Respondent No. 1

paid for some of his medical treatment.  Dr. Howard’s

assessment on January 8, 2014 was “Slurring speech,
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stuttering, head trauma.”  A CT of the claimant’s head

was taken on January 8, 2014, with the impression, “No

acute intracranial finding.  Sinus findings as

described.”  The claimant testified that he returned to

work for Respondent No. 1, but the claimant’s testimony

indicated that his employment was terminated on or about

January 8, 2014.  The claimant testified that he

believed his termination was related to the alleged

compensable injury.    

The record indicates that the claimant became

employed as a driver for Respondent-Employer No. 2,

Lentz Carrier Co., on or about February 25, 2014.  The

claimant testified regarding his employment with

Respondent No. 2:

Q.  Did the trucks bounce?

A.  Yes....

Q.  When you bounced driving the truck, did
that hurt your back?

A.  Yes.

Q.  What about getting in and out of the
truck?

A.  Painful.  

Q.  And then during that entire time that you
worked for Lentz, Shane, did your back
condition ever change?



ROBERT SMITH - 
G501602 & G505365

5

A.  Yes.  

Q.  How did it change?

A.  If I worked several hours, it felt like it
was getting worse....

Q.  Did you complain to the folks at Lentz
that your back hurt during the time you were
employed there?

A.  I complained all the time that my back
hurt....

Q.  At some point during your tenure there,
Shane, did your back get worse?

A.  I feel like it did....Probably the first
of October....

Q.  Did you start missing time from work?

A.  Yes.  

The claimant returned to Morrilton Medical Clinic

on January 8, 2015 and was seen by Dr. Jack Lyon: “In

today with back pain.  It has been occurring off and on

for a year, worse this week.  There is really no

radiation of the pain on ROS.  He relates it back to a

fall on the ice a year ago.”  Dr. Lyon assessed “Back

discomfort” and stated, “He had a normal x-ray.  We

won’t repeat that....Make an appointment with physical

therapist with just 2 visits and an appointment to see

the specialist about his back to get a long-term

opinion.”
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The claimant was evaluated for physical therapy on

January 9, 2015.  The physical therapist noted that the

claimant had been suffering from back pain for 10-11

months after falling on ice.  The physical therapist

also wrote, “PT several years ago with relief following

MVA.”  The claimant testified that he did not benefit

from physical therapy.      

The claimant followed up with Dr. Lyon on

January 22, 2015:  “The patient presents with continued

back pain, not helped by the medications that I gave

him....Palpation of the back is normal....2-view lumbar

spine x-ray ordered and read by me reveals compression

fracture at what appears to be L1.”  Dr. Lyon assessed

“Back discomfort.  Compression fracture.  Due to the

abnormal x-ray result, we will try to get him moved up

to the specialist.  He will be given Clinoril, as well

as, a note for his work out this week with illness.”  

Dr. Lyon referred the claimant to Dr. Derek S.

Buck, who reported on February 3, 2015: 

The patient is a 39-year-old right-hand-
dominant male who reports a one-year history
of axial lower back pain which began abruptly. 
Pain is occurring constantly and described as
a sharp, shooting, throbbing, and burning
sensation.  It began following an accident at
work, and he describes the pain as being worse
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with sitting, bending forward, walking,
standing....The patient has undergone physical
therapy for this as well....The patient fell
and lost consciousness on ice last January. 
Initial x-rays did not show any significant
changes, minor endplate changes to the
superior endplate of L1.  X-rays a year later
do show 25% loss of height of the L1 vertebral
endplate with a significant Schmorl’s node
occurring.  The patient has had
antiinflammatories and muscle relaxer with no
therapeutic benefit....

IMAGING: AP, lateral lumbosacral spine x-rays
dated 01/22/2015 demonstrate five non-rib-
bearing segments in the lumbar spine.  Less
than 25% of disc height at all lumbar levels. 
There is 25% compression fracture with
a significant Schmorl’s node at L1 which
appears to be chronic.  There is an anterior
osteophyte off the superior endplate of L1. 
Comparative views do demonstrate worsening of
the endplate compression fracture at L1.  No
other changes are noted comparatively.  

Dr. Buck’s impression was “Axial low back pain

consistent with symptomatic compression fracture at L1

versus internal disc disruption at L1-2 versus L2-3

versus T12-1....We will move forward with an immediate

MRI of the lumbosacral spine to look for bony edema.  If

this is present, we will need to move forward with

vertebroplasty of the L1 vertebra.”    

The claimant testified that he did not work for

Respondent No. 2 after about February 9, 2015, “Because

of the pain medication that Dr. Buck put me on.  It was
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Hydrocodone.  It’s got the narcotics, and by DOT

regulations I couldn’t drive any more.”  The claimant

testified that he did not return to work for any

employer after that time.  

Dr. Buck performed an “L1 vertebroplasty with IV

sedation” on May 15, 2015.  The pre- and post-operative

diagnosis was “L1 compression fracture.”  The claimant

followed up with Dr. Buck on June 2, 2015:

The patient is a 40-year-old gentleman who is
right hand dominant with a one-year history of
axial lower back pain which began abruptly. 
Pain was occurring constantly and he was
reporting midline, bilateral para-midline
upper lumbar pain.  This occurred after the
patient lost consciousness, after falling on
the ice in January.  Initial x-rays did show
significant changes with minor endplate
changes of the L1.  He did have an increasing
loss over the last year of 25% loss of
vertebral body height at the L1 endplate.  He
is now status post vertebroplasty which was
performed approximately two weeks ago.  The
patient reports that he has had 100% relief of
his index pain.  There is no further radicular
component.  Vertebroplasty was successful and
complete elimination of radiculopathy with an
S1 selected nerve root block. 

 
Dr. Buck assessed “1.  Axial lower back pain

consistent with L1 compression fracture, now 100%

resolved status post vertebroplasty.  2.  Right lower

limb pain consistent with S1 radiculitis, now also 100%

relieved status post therapeutic selective nerve root
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block of S1.”  Dr. Buck planned, “1.  The patient will

follow up on an as needed basis.  If he should suffer

occurrence of his right lower limb pain, we would move

forward with a second therapeutic S1 selective nerve

root block to reinstate pain control.  2.  The patient’s

vertebroplasty was successful.  There should be no

further need to involve further care unless the patient

has severe re-exacerbation.”  

The claimant’s attorney corresponded with Dr. Buck

on June 11, 2015 and stated in part:

1.  Did you personally review the x-ray of
1/6/2014?
2.  If so, is a fracture at L1 present?
3.  If a fracture is present, do you believe
that it is more likely than not related to Mr.
Smith’s fall on ice at work?
4.  If the answer to #3 is yes, do you believe
that the worsening of Mr. Smith’s endplate
compression fracture that you noted in your
report of 2/3/2015 represents a natural
progression of the initial work injury?
5.  Have your answers been stated within a 
reasonable degree of medical certainty?

Dr. Buck answered “Yes” after each question.

Dr. Saint Adeogba examined the claimant on

August 4, 2015 and assessed the following: “1.  Axial

lower back pain consistent with right T12-L1 facet joint

arthrosis versus L1-L2 facet joint arthrosis versus less

likely T12-L1 discogenic pain versus L5-S1 discogenic
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pain vs. L4-L5 discogenic pain.  2.  Axial mid back pain

consistent with L1 vertebral fracture status

vertebroplasty with now reported 20% relief from index

pain due to 1.  3.  Right lower limb pain consistent

with right S1 radiculopathy with continued 100% relief

from index pain following right S1 therapeutic selective

nerve root block.”  Dr. Adeogba prescribed medication

and planned “right T11-12 medial branch diagnostic

blockage of the T12-L1 facet and if positive we will

await clearance from Neurology before proceeding with

radiofrequency ablation.”       

A pre-hearing order was filed on August 13, 2015. 

The claimant contended, “Claimant suffered a compensable

injury, via specific incident, to multiple body parts

(but principally a fracture at L1), on January 6, 2014,

while working for Respondents No. 1.  He is entitled to

payment of medical expenses related to same; payment of

TTD benefits (approximate dates: January 7, 2014 through

February 23, 2014, and then from February 6, 2015,

through a date to be determined); and payment of PPD

benefits, for permanent impairment related to this

injury.  Alternatively, Claimant contends that his

fracture at L1 occurred, via gradual onset or otherwise,
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during his subsequent employment with Respondents No. 2. 

Alternatively again, Claimant contends that his fracture

at L1 occurred on January 6, 2014, while employed by

Respondents No. 1, and was aggravated and/or accelerated

by his employment activities with Respondents No. 2;

and, if a finding of this type is made by the

Commission, that Respondents No. 2 may be liable for

certain medical and indemnity benefits in this case. 

Finally, and alternatively yet again, Claimant contends

that the facts may dictate that liability for benefits

should be apportioned, in some manner, between

Respondents Nos. 1 and 2.  Claimant’s attorney is

entitled to a full statutory fee on all controverted

indemnity benefits....All other issues are expressly

reserved for litigation at a later date.”  

Respondent No. 2 contended, “1.  Respondents No. 2

contend that the Claimant did not sustain any type of

new specific incident injury during the course and scope

of his employment with Respondent No. 2.  Specifically,

Respondents No. 2 contend that the Claimant sustained

the compensable back and head injuries during the course

and scope of his employment with Respondents No. 1, as a

result of the specific incident injury which occurred on
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January 6, 2014.  Furthermore, Respondents No. 2

[contend] that there are no new objective medical

findings to support any type of specific incident

compensable back injury [that] occurred during the

course and scope of employment with Respondent No. 2. 

2.  Respondents No. 2 contend that the claimant did not

sustain a compensable gradual onset back injury during

the course and scope of his employment with Respondent

No. 2.  As part of that issue, Respondents No. 2 contend

that there are no new objective medical findings to

support any type of compensable back injury occurred,

and the objective medical findings concerning the back

injury were a direct result of the compensable injury

which occurred during the course and scope with

Respondent No. 1.  Respondents No. 2 also contend that

the ‘major cause’ of the Claimant’s ongoing back

problems and injury were causally connected and related

to the original compensable back injury of January 6,

2014, which occurred during the course and scope of

employment with Respondent No. 1.  As part of the

compensable issue, Respondents No. 2 contend that the

claimant never reported, nor alleged any type of new

incident or injury, or any type of gradual onset injury,
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while employed with Respondent No. 2.  3.  In the

alternative, Respondents No. 2 contend that the Claimant

may have merely sustained a temporary aggravation of his

back injury which occurred with Respondent No. 1, and

the Claimant’s need for treatment and any associated

benefits are causally connected to and related to the

original compensable injury with the Respondent No. 1. 

4.  Respondents No. 2 contend that Respondents No. 1

should be liable for any and all additional benefits

being sought.  5.  Respondents No. 2 [contend] that they

would be entitled to offset for any group health carrier

and/or disability carrier payments made to or on behalf

of the Claimant, if any said benefits were paid during

the period in which Respondents No. 2 are held liable

for any benefits.  Furthermore, Respondents No. 2

contend that they would also be entitled to an offset

for any employment benefits paid to the Claimant.”  

The parties agreed to litigate the following

issues:  

1.  Compensability of injuries.
2.  Medical expenses.
3.  Temporary total disability benefits and
permanent partial disability benefits.
4.  Permanent partial impairment rating.
5.  Fees for legal services.
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Dr. Buck performed a “T11 and T12 diagnostic medial

branch block” on September 2, 2015.  The pre- and post-

operative diagnosis was “Thoracolumbar facet joint

arthrosis.”      

A hearing was held on November 5, 2015.  At that

time, the attorneys for the claimant and Respondent No.

1 stipulated that Respondent No. 1 initially accepted

the claim as compensable before controverting the claim. 

The claimant contended that he was entitled to temporary

total disability benefits beginning February 10, 2015

through a date to be determined.  The claimant testified

that he continued to suffer from chronic low back pain

and that his physical activities were restricted as a

result.  The claimant testified that he was physically

unable to return to work as a truck driver.  

  An administrative law judge filed an opinion on

December 18, 2015.  The administrative law judge found

that the claimant did not prove he sustained a

compensable injury while employed with Respondent No. 2. 

The administrative law judge found that the claimant

proved he was entitled to temporary total disability

benefits beginning February 9, 2015 until a date yet to

be determined.  Respondent No. 1 appeals to the Full
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Commission and the claimant cross-appeals.  

II.  ADJUDICATION

A.  Compensability

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence; 
(ii) An injury causing internal or external
physical harm to the body and arising out of
and in the course of employment if it is not
caused by a specific incident or is not
identifiable by time and place of occurrence,
if the injury is:
(a) Caused by rapid repetitive motion.  Carpal
tunnel syndrome is specifically categorized as
a compensable injury falling within the
definition;
(b) A back or neck injury which is not caused
by a specific incident or which is not
identifiable by time and place of
occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-102(16)(A)

(i)(Repl. 2012).
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Ark. Code Ann. §11-9-102(4)(Repl. 2012) further

provides:

(E) BURDEN OF PROOF.  The burden of proof of a
compensable injury shall be on the employee
and shall be as follows:
(I) For injuries falling within the definition
of compensable injury under subdivision
(4)(A)(I) of this section, the burden of proof
shall be a preponderance of the evidence; or
(ii) For injuries falling within the
definition of compensable injury under
subdivision (4)(A)(ii) of this section, the
burden of proof shall be by a preponderance of
the evidence, and the resultant condition is
compensable only if the alleged compensable
injury is the major cause of the disability
or need for treatment.  

Preponderance of the evidence means the evidence

having greater weight or convincing force. Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101

S.W.3d 252 (2003).  “Major cause” means “more than fifty

percent (50%) of the cause,” and a finding of major

cause shall be established according to the

preponderance of the evidence.  Ark. Code Ann. §11-9-

102(14)(Repl. 2012).  

1.  Alleged compensable injury occurring while the

claimant was employed with Respondent No. 1.

In the present matter, the parties stipulated that

an employment relationship existed between the claimant

and Respondent No. 1 on January 6, 2014.  The claimant
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contended that he sustained a compensable injury as the

result of a specific incident occurring January 6, 2014. 

The administrative law judge did not adjudicate whether

the claimant proved he sustained a compensable injury in

accordance with Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2012).  Instead, the administrative law judge found that

the claimant did not prove he sustained a compensable

injury while employed with Respondent No. 2.  The

administrative law judge then awarded temporary total

disability benefits to be paid by Respondent No. 1,

“based on an injury to his lower back.”  We note that

the administrative law judge awarded temporary total

disability benefits beginning February 9, 2015, to be

paid by Respondent No. 1, over one year after the

claimant was no longer employed with Respondent No. 1.  

In any event, the Full Commission reviews an

administrative law judge’s decision de novo, and it is

the duty of the Full Commission to conduct its own fact-

finding independent of that done by the administrative

law judge.  Crawford v. Pace Indus., 55 Ark. App. 60,

929 S.W.2d 727 (1996).  The Full Commission enters its

own findings in accordance with the preponderance of the

evidence.  Tyson Foods, Inc. v. Watkins, 31 Ark. App.
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230, 792 S.W.2d 348 (1990).  Morever, the appellate

court reviews the decision of the Full Commission and

not that of the administrative law judge.  Powers v.

City of Fayetteville, 97 Ark. App. 251, 254, 248 S.W.3d

516, 519 (2007), citing High Capacity Prods. v. Moore,

61 Ark. App. 1, 962 S.W.2d 831 (1998).  

In the present matter, the Full Commission finds

that the claimant did not prove by a preponderance of

the evidence that he sustained a compensable injury to

his back on January 6, 2014.  The claimant did not

establish a compensable injury to his back by medical

evidence supported by objective findings.  The claimant

testified that he slipped on a sheet of ice and fell on

January 6, 2014.  Respondent No. 1 initially accepted

the claim and provided medical treatment.  Dr. Howard

examined the claimant on January 6, 2014 and reported

“pain in right lower paraspinous area, no guarding

w/palpation.”  Dr. Howard assessed sprain and lumbago

but did not report any objective medical findings with

regard to the claimant’s back.  Dr. Howard again

examined the claimant on January 8, 2014 and did not

report any objective medical findings.  Because the

claimant did not establish a compensable injury by
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medical evidence supported by objective findings, the

Full Commission finds that the claimant did not prove by

a preponderance of the evidence that he sustained a

compensable back injury on January 6, 2014.  

2.  Alleged compensable injury occurring while the

claimant was employed with Respondent No. 2.

The claimant contended that “his fracture at L1

occurred, via gradual onset or otherwise, during his

subsequent employment with Respondents No. 2.” 

Respondent No. 2 contended that “the claimant did not

sustain a compensable gradual onset back injury during

the course and scope of his employment with Respondent

No. 2.”  The administrative law judge found, “3.  The

claimant has failed to prove by a preponderance of the

evidence that he sustained a gradual onset injury due to

his employment with Respondent No. 2.”  The

administrative law judge determined, erroneously, that

the claimant was required to prove that his alleged back

injury was “caused by rapid repetitive motion.”  The

claimant was not required to prove that his alleged back

injury was caused by rapid repetitive motion.  See Ark.

Code Ann. §11-9-102(4)(A)(ii)(b)(Repl. 2012).

The Full Commission finds that the claimant proved
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that he sustained a compensable gradual-onset back

injury while employed with Respondent No. 2.  As we have

discussed, the claimant became employed as a driver for

Respondent No. 2 on or about February 25, 2014.  The

claimant testified that Respondent No. 2's truck

“bounced” and aggravated the pain in the claimant’s

back: “If I worked several hours, it felt like it was

getting worse.”  The claimant testified that he informed

his supervisors for Respondent No. 2 that his work

duties were hurting his back.  Dr. Lyon saw the claimant

on January 8, 2015.  Dr. Lyon’s report indicated that an

x-ray of the claimant’s back, taken before the claimant

had become employed with Respondent No. 2, was normal. 

Dr. Lyon reported on January 22, 2015, “2-view lumbar

spine x-ray ordered and read by me reveals compression

fracture at what appears to be L1....Due to the abnormal

x-ray result, we will try to get him moved up to the

specialist.”  The evidence before the Commission does

not demonstrate that a compression fracture was reported

after the alleged accident occurring January 6, 2014,

while the claimant was employed with Respondent No. 1. 

Instead, the evidence shows that the compression

fracture was observed and reported after the claimant
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became employed with Respondent No. 2 and reported low

back pain as the result of his work for Respondent

No. 2.

Dr. Buck reported on February 3, 2015 that the

claimant had slipped on ice in January 2014, but

“Initial x-rays did not show any significant changes,

minor endplate changes to the superior endplate of L1. 

X-rays a year later do show 25% loss of height of the

vertebral endplate with a significant Schmorl’s node

occurring.”  The Full Commission does not interpret Dr.

Buck’s report to indicate that the claimant sustained a

compression fracture while employed by Respondent No. 1. 

The record instead indicates that the compression

fracture occurred while the claimant was employed as a

driver for Respondent No. 2.  We recognize Dr. Buck’s

responses to correspondence from the claimant’s attorney

on June 11, 2015.  Dr. Buck indicated his agreement with

counsel’s assertion that the fracture at L1 was caused

by the slip on ice in January 2014.  It is within the

Commission’s province to weigh all of the medical

evidence and to determine what is most credible. 

Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989

S.W.2d 151 (1999).  In the present matter, the record
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does not corroborate the assertion by counsel for the

claimant and Dr. Buck that the claimant sustained a

fracture as the result of the slip and fall occurring in

January 2014.  Instead, the evidence demonstrates that a

lumbar compression fracture was neither reported nor

observed until January 2015, after the claimant had been

employed with Respondent No. 2 for nearly one year.  The

evidence does not show that the compression fracture

resulted from the alleged incident of January 6, 2014.  

The Full Commission finds that the claimant proved

by a preponderance of the evidence that he sustained a

compensable injury in accordance with Ark. Code Ann.

§11-9-102(4)(A)(ii)(b)(Repl. 2012).  The claimant proved

that he sustained an injury causing physical harm to the

body and arising out of and in the course of employment,

which injury was not caused by a specific incident

identifiable by time and place of occurrence.  The

claimant proved that he sustained a back injury which

was not caused by a specific incident or identifiable by

time and place of occurrence, which injury occurred

while the claimant was employed with Respondent No. 2. 

The claimant established a compensable injury by medical

evidence supported by objective findings, namely, the L1
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compression fracture which was not reported until

January 22, 2015.  We find that the L1 compression

fracture was causally related to the claimant’s work for

Respondent No. 2 and was not the result of the incident

occurring January 6, 2014 while the claimant was

employed with Respondent No. 1.  The claimant proved by

a preponderance of the evidence that the gradual-onset

injury was the major cause of his disability and need

for treatment, in accordance with Ark. Code Ann. §11-9-

102(4)(E)(ii)(Repl. 2012).  

B.  Temporary Disability

Temporary total disability is that period within

the healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). 

“Healing period” means “that period for healing of an

injury resulting from an accident.”  Ark. Code Ann. §11-

9-102(12)(Repl. 2012).  The determination of when the

healing period ends is a question of fact for the

Commission.  Porter Seed Cleaning, Inc. v. Skinner, 1

Ark. App. 235, 615 S.W.2d 380 (1981).  

In the present matter, the claimant sustained a

compensable back injury while employed with Respondent



ROBERT SMITH - 
G501602 & G505365

24

No. 2.  The claimant testified that he did not work for

Respondent No. 2 after February 9, 2015.  The claimant

testified that the narcotic medication prescribed by his

treating physician prevented him from returning to work

as a driver.  The claimant contended that he was

entitled to temporary total disability benefits

beginning February 10, 2015.  The Full Commission finds

that the claimant remained within a healing period for

his compensable injury and was totally incapacitated

from earning wages beginning February 10, 2015.  Dr.

Buck performed an “L1 vertebroplasty” on May 15, 2015. 

Dr. Buck reported on June 2, 2015 that the claimant’s

pain resulting from his compensable injury was “100%

resolved status post vertebroplasty.”  Dr. Buck stated,

“The patient’s vertebroplasty was successful.  There

should be no further need to involve further care unless

the patient has severe re-exacerbation.”

The Full Commission finds that the claimant proved

he was entitled to temporary total disability benefits

from February 10, 2015 until June 2, 2015.  The evidence

does not demonstrate that the claimant remained within a

healing period or was totally incapacitated from earning

wages after June 2, 2015.  The record does not
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demonstrate that the nerve root block performed by Dr.

Adeogba in August 2015 or the medial branch block

performed by Dr. Buck in September 2015 resulted in a

new healing period.  The Full Commission recognizes that

the claimant continues to complain of pain. 

Nevertheless, the persistence of pain may not of itself

prevent a finding that the healing period is over,

provided that the underlying condition has stabilized. 

Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d

582 (1982).  The Full Commission finds in the present

matter that the claimant’s condition stabilized no later

than June 2, 2015, the date on which Dr. Buck reported

100% improvement and released the claimant to return as

needed.

Based on our de novo review of the entire record,

the Full Commission finds that the claimant proved he

sustained a compensable injury in accordance with Ark.

Code Ann. §11-9-102(4)(A)(ii)(b)(Repl. 2012).  Said

injury occurred while the claimant was employed with

Respondent No. 2.  The claimant proved that the medical

treatment of record beginning January 8, 2015 was

reasonably necessary in accordance with Ark. Code Ann.

§11-9-508(a)(Repl. 2012).  The claimant proved that he
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was entitled to temporary total disability benefits from

February 10, 2015 until June 2, 2015.  Respondent No. 2

shall be responsible for the medical treatment of record

and temporary total disability benefits awarded by the

Full Commission.

The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing in part on appeal,

the claimant’s attorney is entitled to an additional fee

of five hundred dollars ($500), pursuant to Ark. Code

Ann. §11-9-715(b)(Repl. 2012).  Respondent No. 2 shall

be solely responsible for fees for legal services.

IT IS SO ORDERED.

  

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant sustained a gradual-
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onset back injury while working for Respondent No. 2,

for which he is entitled to temporary total disability

benefits from February 9, 2015, through a date yet to be

determined.  My carefully conducted de novo review of

this claim in its entirety reveals that the claimant

failed to prove that his work activities for Respondent

No. 2 were the major cause of his current back problems

and any need for medical treatment or disability

associated with that condition.  I find, however, that

the claimant has proven that he sustained a specific-

incident, compensable back injury while discharging his

employment duties on January 6, 2014, for Respondent

No. 1.  Finally, I fail to find that the claimant is

entitled to temporary total disability benefits.

The claimant drove a truck for Respondent

No. 1 hauling wood chips on a 45 foot-long trailer.  The

claimant contends and the record corroborates that on

January 6, 2014, the claimant had backed his work truck

and trailer up to a loading ramp at the Morrilton paper

mill, which caused the trailer to be elevated off the

ground.  The claimant testified that he had gotten out

of the truck, unhinged the loading gate on the back of

his trailer, and was taking a short-cut to the “dump
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shack” by walking underneath the trailer when he slipped

on ice.  According to the claimant, “...the next thing I

knowed (sic) I woke up in severe pain.”  “I’m talking

about pain pain,” the claimant added.  The claimant

compared this pain to having a “clamp” that “just

squeezed me together on my back,” and he rated it as ten

(10) on a scale of ten (10).  The claimant stated that

he “crawled over” to nearby safety railing, grabbed a

safety rail, and pulled himself up from the ground. 

Once he was able to get back into his truck, the

claimant made the three-mile trip back to his home

terminal.  The claimant testified that upon arriving at

the home terminal, he reported the incident to his boss,

John Thompson.  The claimant testified that Mr. Thompson

asked if he needed medical treatment, to which he

ultimately responded, “Yeah, I need to go to the

doctor.”  

The claimant testified that shortly thereafter

his wife came to the plant and drove him to the

Morrilton Medical Clinic where he was examined by Dr.

Charles Howard.  A clinic note from that encounter shows

that the claimant presented with low back pain and a

knot on the back of his head reportedly from falling on
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ice at work.1  The claimant was assessed on that date

with sprains and strains of “other unspecified parts” of

his back, for which he was prescribed 500 mg naproxen

and taken off of work for one (1) day.  The claimant

presented to the clinic again two days later with

slurred speech and stuttering.  Therefore, Dr. Howard

ordered a CT scan of the claimant’s head.  That study,

which was taken the same day, revealed no acute

intracranial findings.  

I note that these are the only medical reports

contained within the record that are contemporaneous

with the claimant’s slip-and-fall incident.  However, an

account inquiry from the clinic requested by claimant’s

counsel shows that x-rays of the claimant’s back were

taken on January 6, 2014.  According to the claimant, he

saw Dr. Howard review the x-rays prior to stepping into

the examining room that day.  More specifically, the

claimant stated, “They had them on the wall right

outside the room where I was sitting, and when he went

to walk in the room he stopped and was, you know, he

looked at them before when he came in the room.”  The

1 It was established to my satisfaction during the hearing that this note was
erroneously dated January 6, 2013 rather than 2014.
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claimant estimated that Dr. Howard reviewed the x-rays

for “five to ten seconds.”  Furthermore, the claimant

stated that the doctor confirmed to him that he had

reviewed the claimant’s x-rays.  The claimant stated

that Dr. Howard gave him “some pain medication” and told

him to “take a couple of days off.”  The claimant

testified that he returned to his regular job duties two

days later.

The claimant testified that when he returned

to his regular duties, Mr. Thompson told him that he did

not have to “worry about pulling my tarp every time

because I couldn’t, I was in such pain.”  The claimant

rated his pain at that time at “seven to eight” on a

scale of ten (10).  The claimant attributed this slight

reduction in his pain level to his pain medication.  The

claimant stated that he had problems doing his job

because of sitting and riding in his truck for long

periods of time.  “It was painful I guess from just

driving the truck,” the claimant stated.  The claimant

confirmed that he informed Mr. Thompson that he was

having problems doing his job due to his symptoms.  

The claimant testified that he continued to

work in pain for Respondent No. 1 approximately two to
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three weeks after his return to work.  The claimant

agreed that Dr. Howard had issued him a full-duty work

release after his CT scan of January 8, 2014.  The

claimant stated that he missed two (2) consecutive days

of work due to his symptoms, and that he called each day

to report that he “couldn’t make it in” that day.  The

claimant stated that, pursuant to a directive from his

boss’s boss, Charlie Stafford, the claimant’s boss, Mr.

Thompson, called him on the afternoon of the third day

and told him he had been “let go.”

The claimant stated that he failed to return

to Dr. Howard thereafter because he believed he could

not return to him for treatment due to his termination

and the nature of his injury: work-related.  In later

testimony, the claimant clarified that, although he had

not been satisfied with Dr. Howard’s treatment, he had

considered returning to him due to his continuing

symptoms, but “considering they fired me, I figured that

opportunity was over.”  The claimant further stated that

no one from “workers’ comp” ever contacted him about his

injury in any manner after his termination.  The

claimant denied having attendance problems prior to his

back injury.
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The claimant stated that he sought work after

his termination from employment with Respondent No. 1,

eventually to be hired by Respondent No. 2 approximately

three (3) weeks later.  The claimant alleged that he

continued to be symptomatic during this time, but he was

forced to seek employment for financial reasons.  The

claimant agreed that he had previously worked for

Respondent No. 2, therefore he was familiar with this

employer.

The claimant testified that he was re-hired by

Respondent No. 2 to drive a dump truck hauling sand to

golf courses.  The claimant testified that he was

personally hired by Philip Lentz, and that he informed

Lentz up front of his back injury and the limitations it

caused.  In this regard, the claimant stated, “Well, I

mean I told him when he hired me that, you know, I could

drive a truck and stuff, but as far as doing any manual

labor as far as picking up anything up or doing that, I

wouldn’t be able to do that.”  The claimant stated that

Mr. Lentz responded that “...it would be fine, he hired

me to drive the truck.” 

The claimant stated that when he commenced his

employment with Respondent No. 2, his pain level ranged
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from between a “five and a seven.”  The claimant agreed

that his work activities for Respondent No. 2 aggravated

his condition.  According to the claimant, this was due,

in part, to the “bouncing” of the dump truck he drove. 

The claimant stated that his pain level increased over

the course of day after he had “worked several hours.”  

The claimant testified that he complained

about his back pain to his new employer “all the time”

and on a daily basis.  The claimant testified that the

nature of his symptoms changed over the course of time,

as well.  According to the claimant:

The pain level was starting to get
pretty intense. I was starting to
get a lot more pain on my right
side. The walking, it hurt to walk
before, and it had done got to where
if I walked 15 yards it felt like
everything was just drawed (sic) up
and I was wanting to just ball up
and hump over.

The claimant testified that the increase in

his symptoms caused him to start missing work.  The

claimant stated that he always called in when he missed

work.

The claimant testified that he pursued medical

treatment for his back condition again “as soon as I got

insurance.”  The record reflects that the claimant
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returned to the Morrilton Medical Center on January 8,

2015, where he was seen by Dr. Jack Lyon.  The claimant

stated that he could still walk at that time, but that

his pain was around a “seven or eight,” and that it went

down into his legs.  The claimant stated that there was

never a time between his last medical appointment in

January of 2014 and his next appointment in January 2015

that he did not experience low back pain.  

According to the claimant, Dr. Lyon sent him

for two (2) weeks of physical therapy.  A clinic note

from the Morrilton Medical Clinic dated January 8, 2015,

corroborates the claimant’s testimony.  More

specifically, this report reflects as follows:

In today with back pain. It has been
occurring on and off for a year,
worse this week. There is really no
radiation of the pain on ROS. He
relates it back to a fall on the ice
a year ago. He has a history of
muscular dystrophy in his
family....Range of motion is limited
by pain. Palpation is normal. Back
discomfort. He had a normal x-ray.
We won’t repeat that. He will be
given Naproxen for a month and
Flexeril 14. Make an appointment to
see the specialist about his back
pain to get a long-term option.

In a subsequent clinic note dated January 22,

2015, Dr. Lyon noted as follows:
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The patient presents with continued
back pain, not helped by the
medications that I gave him. There
is no radiation of the pain on ROS
down into the legs....Palpation of
the back is normal. Range of motion
is painful. 2-view lumbar spine x-
ray ordered and read by me reveals
compression fracture at what appears
to be L1[.]

Dr. Lyon assessed the claimant with back

discomfort and a compression fracture “due to the

abnormal x-ray.”  Dr. Lyon stated that they would

attempt to expedite his appointment with a specialist. 

In the meantime, Dr. Lyon prescribed the claimant

Clinoril and he gave him a “note for his work out this

week with illness.”  An Outpatient Therapy Referral note

from Dr. Lyon dated January 8, 2015, reflects that the

claimant was referred for two (2) weeks of physical

therapy.  An evaluation report from St. Vincent Health

System Rehabilitation Services dated January 9, 2015,

reveals that the claimant reported low back pain for one

(1) year due to a fall at work.   

On February 3, 2015, the claimant came under

the care of orthopedic specialist, Dr. Derek Buck.  The

clinic report of that visit shows that the claimant

reported a one-year history of axial back pain which
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began “abruptly” a year prior due to a fall at work. 

The claimant described his pain to Dr. Buck as constant

sharp, shooting, throbbing, and burning.  The claimant

reported that his pain was worse with sitting, forward

bending, walking and standing.  Moreover, the claimant

reported associated numbness in his arms and legs.  The

claimant rated his pain as six (6) out of ten (10), and

he stated that anti-inflammatories and muscle relaxers

had provided no therapeutic benefit.  Upon his review of

the claimant’s January 22, 2015, lumbar x-rays, Dr. Buck

confirmed a “25% compression fracture with significant

Schmorl’s node at L1 which appears to be chronic.” 

Further, Dr. Buck stated that comparative views from

January 6, 2014, demonstrated “significant worsening of

the endplate compression fracture at L1.”  Dr. Buck

assessed the claimant with axial low back pain

consistent with a symptomatic compression fracture at L1

“versus internal disc disruption at L1-2 versus L2-3

versus T12-L1.”  In conclusion, Dr. Buck stated that

they would “move forward with an immediate MRI of the

lumbar spine to look for bony edema.”  “If this is

present,” continued Dr. Buck, “we will need to move

forward with vertebroplasty of the L1 vertebra.”  If
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not, then Dr. Buck planned to administer two L2

transforaminal epidural steroid injections.  On May 15,

2015, the claimant underwent an L1 vertebroplasty

performed by Dr. Buck.

The claimant testified that his last day to

work for Respondent No. 2 was on February 9, 2015.  The

claimant stated that it was against Department of

Transportation regulations to drive while taking a

narcotic medication like the one prescribed by Dr. Buck. 

The claimant stated that he has not worked since that

time nor has he looked for work.  

A copy of the operative report from the

vertebroplasty performed on May 15, 2015, reflects that

this procedure was successful in providing the claimant

his desired outcome.  To illustrate, in a clinic note

date June 17, 2015, Dr. Buck confirmed that the

claimant’s vertebroplasty procedure had provided him

with 100% resolved axial pain and 100% resolved right

lower limb S1 radiculitis.  Dr. Buck released the

claimant from his care on a return-as-needed basis,

stating, “The patient’s vertebroplasty was successful.

There should be no further need to involve further care

unless the patient has severe re-exacerbation.”  Upon
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being asked at the hearing if this was accurate, the

claimant testified that the procedure eliminated his

pain one hundred percent (100%) “on the drawing up part

when I walk.”  The claimant denied that the procedure

had provided one hundred percent (100%) relief of the

“pains going down into my leg or my hips” on the right

side.  The claimant stated that his right-sided pain

“stays right around a six.”

A medical report from Dr. Saint Adeogba dated

August 4, 2015, indicates that two diagnostic injections

were performed on the claimant’s lumbar spine post-

surgically.  This report reflects that the second

injection was followed by a radiofrequency facet

ablation procedure, where, according to the claimant,

the doctor “went in and burned the nerves.”  The

claimant had a follow-up appointment scheduled with Dr.

Buck at the time of the hearing.

In response to prepared questions sent from

the claimant’s attorney to Dr. Buck in correspondence

dated June 11, 2015, Dr. Buck checked “Yes” to each of

the following: 1) Did you personally review the x-ray of

1/6/2014? 2) If so, is a fracture at L1 present? 3) If a

fracture is present, do you believe that it is more
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likely than not related to Mr. Smith’s fall on ice at

work? 4) If answer to #3 is yes, do you believe that the

worsening of Mr. Smith’s endplate compression fracture

that you noted in your report of 2/3/2015 represents a

natural progression of the initial work injury? 5) Have

your answers been stated within a reasonable degree of

medical certainty?

The preponderance of the evidence in this

claim shows that the claimant credibly testified that on

January 6, 2014, he slipped on ice and fell while

discharging his work duties for Respondent No. 1.  As a

result of this incident, the record demonstrates that

the claimant sought contemporaneous medical treatment

which revealed that he had sustained a knot on his head

and what was thought at that time to be a sprain/strain

type injury to his lower back.  There is no indication

from Dr. Howard’s medical reports of that time, however,

that his reading of the claimant’s lumbar x-rays showed

a fractured vertebra at L1.  

Although Dr. Howard returned the claimant to

work, shortly thereafter the claimant lost his job with

Respondent No. 1, and he was unable to seek further

treatment for his back until he got insurance through
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another employer.  This resulted in the claimant being

treated by orthopedic surgeon, Dr. Derek Buck,

approximately one year after the January 6, 2014,

incident.

Upon receiving new x-rays of the claimant’s

spine, Dr. Buck confirmed Dr. Lyon’s recent assessment

that the claimant had sustained a fractured vertebra at

L1 which was linked directly to the claimant’s January

2014 slip and fall accident.  This assessment, I note,

was also after Dr. Buck had reviewed the claimant’s

first set of x-rays taken at the time of his 2014

accident.  

In response to questions from the claimant’s

attorney posed to Dr. Buck in June of 2015, Dr. Buck

agreed within a reasonable degree of medical certainty

that he had personally reviewed the claimant’s x-rays of

January 6, 2014, which, in his opinion showed a fracture

at L1.  In addition, Dr. Buck agreed that, it was more

likely than not that the claimant’s L1 fracture was

caused by his fall on ice at work in January of 2014,

and that the worsening of the claimant’s endplate

compression fracture as noted in his report of

February 3, 2015, represented “a natural progression” of
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his initial work injury. 

While I acknowledge that Dr. Howard failed to

report a fracture upon his review of the claimant’s x-

rays taken contemporaneously with his accident of

January 6, 2014, I find that the claimant offered

credible testimony that Dr. Howard gave these x-rays a

cursory review, at best, and in doing so somehow managed

to miss the fracture.  I find that this is supported by

the opinion of an orthopedic specialist a year later who

stated without equivocation that the L1 fracture was

present on the claimant’s January 6, 2014 x-rays.  I

further find that the claimant’s history of his injury

never wavered nor changed over the course of his

treatment, and I, therefore, find that the claimant’s

account of injury was consistent and credible.  In

addition, I find credible the claimant’s testimony that

his symptoms never subsided during the year between

treatment in that I find no evidence of record to

support that he was ever symptom-free during that time. 

This is supported by the claimant’s testimony that he

informed his new employer, Mr. Lentz, of his injury and

limitations at the time of his hire, and that he only

stopped working for Respondent No. 2 on February 9,
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2015, when he was prescribed narcotic medications.  I

find that this testimony is consistent with the medical

records inasmuch as these records reflect that once the

seriousness of the claimant’s injury was realized by Dr.

Buck on February 3, 2015, Dr. Buck prescribed the

claimant Norco, which is well-known to be a powerful,

narcotic pain reliever.  Prior to that, Dr. Lyon had

prescribed the claimant naproxen, then Clinoril, which

is a non-narcotic NSAID, and a year earlier, Dr. Howard

had given him naproxen.

In reaching this finding, I cannot agree with

the majority's interpretation of Dr. Buck's February 3,

2015, office notes.  The majority relies upon the

statement in the "History of Present Illness" section

wherein Dr. Buck stated "Initial x-rays did not show any

significant changes, minor endplate changes to the

superior endplate of L1," to find that Dr. Buck did not

find a compression fracture on the initial x-rays. 

However, under the "Imaging" section of this same

report, Dr. Buck stated, "Comparative views from

01/06/2014 do demonstrate significant worsening of the

endplate compression fracture at L1."  Thus, the "minor

endplate changes to the superior endplate of L1" was
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notably "significantly" worse.  Accordingly, Dr. Buck's

medical report can only be read to find that these

changes were present in 2014, contrary to the majority

findings.  Moreover, Dr. Buck confirmed his

interpretation of the x-ray findings in the

correspondence from claimant’s attorney dated June 11,

2015, which the majority summarily dismisses simply

because it does not support their finding. 

Based upon the above and foregoing, I find

that the claimant proved by a preponderance of the

evidence that he sustained an L1 fracture on January 6,

2014, when he slipped and fell at work while discharging

his work-related duties.  I further find that this

injury was established by medical evidence supported by

objective findings and that it required medical

treatment.  However, I do not find evidence within the

record to substantiate that the claimant’s work

activities with Respondent No. 2 caused an aggravation

or new injury to the claimant’s lumbar spine in that I

find credible Dr. Buck’s opinion that the claimant’s L1

fracture was evident on his first x-rays.  Furthermore,

I do not find that the claimant suffered from an

independent intervening cause between his medical
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treatment of 2014 and 2015, or that he suffered a

recurrence of his pre-existing condition, for that

matter.  In Maverick Transp. V. Buzzard, 69 Ark. App.

128, 10 S.W.3d 467 (2000), the Arkansas Court of Appeals

discussed the difference between an aggravation and a

recurrence as it relates to workers’ compensation law. 

The Court stated:

An aggravation is a new injury
resulting from an independent
incident.  Farmland Ins. Co. v.
DuBois, 54 Ark. App. 141, 923 S.W.2d
883 (1996).  A recurrence is not a
new injury but merely another period
of incapacitation resulting from a
previous injury.  Atkins Nursing
Home v. Gray, 54 Ark. App. 125, 923
S.W.2d 897 (1996).  A recurrence
exists when the second complication
is a natural and probable
consequence of a prior injury. 
Weldon v. Pierce Bros. Constr., 54
Ark. App. 344, 925 S.W.2d 179
(1996).  Only where it is found that
a second episode has resulted from
an independent intervening cause is
liability imposed upon the second
carrier.

The test to determine whether a subsequent

episode is a recurrence or an aggravation is whether the

subsequent episode was a natural and probable result of

the first injury or if it was precipitated by an

independent intervening cause.  Bearden Lumber Co. v.
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Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  If there

is a causal connection between the primary and the

subsequent disability, there is no independent

intervening cause unless the subsequent disability is

triggered by activity on the part of the claimant which

is unreasonable under the circumstances.  Davis v. Old

Dominion Freight Line, Inc., 341 Ark. 751, 20 S.W.3d 326

(2000), Georgia-Pacific Corp. v. Carter, 62 Ark. App.

162, 969 S.W.2d 677 (1998), Guidry v. J & R Eads Const.

Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984).

While I would be compelled, perhaps, to find

that the claimant’s current back problems are the result

of a recurrence of his initial injury, I cannot reach

this conclusion by virtue of the fact that the claimant

credibly testified that he continued to be symptomatic

during the year he went without medical treatment, and

the primary reason he did not seek medical treatment

during that year was because he was under the mistaken

belief that he could no longer pursue medical treatment

with Dr. Howard, and he testified he could otherwise not

afford treatment.  Therefore, while I find that the

claimant’s work activities with Respondent No. 2 could

have reasonably worsened the symptoms associated with an
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untreated spinal fracture, I cannot find that there is a

causal connection between the claimant’s fractured

vertebra and his work activities for Respondent No. 2,

nor can I find that he was asymptomatic for a time, then

his symptoms reoccurred due to his work activities with

Respondent No. 2.  

Based upon the above and foregoing, I find

that the claimant’s injury fits squarely within the

definition of a specific-incident, compensable injury as

defined by our statute, that this injury remained

symptomatic and unresolved until the claimant came under

the care of Dr. Buck in February of 2015, and that

Respondent No. 1 is liable for any and all medical

treatment associated with the claimant’s fractured L1

vertebra.  

With regard to temporary total disability,

however, I find that the record lacks sufficient

evidence to show that the claimant could not work after

February 9, 2015, which was when he left his employment

with Respondent No. 2.  Rather, I find that the claimant

could not legally drive a commercial vehicle due to his

narcotic medications.  Otherwise, he was not taken off

of work by any physician, nor did he prove that he could
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not work in some other capacity.

Temporary total disability is that period

within the healing period in which an employee suffers a

total incapacity to earn wages. K II Constr. Co. v.

Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002); Ark.

State Hwy. Trans Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  While the claimant was arguably

still within his healing period after February 9, 2015,

he has failed to present proof that he was totally

incapacitated from earning wages.  Rather, he only

proved that he could no longer drive a commercial

vehicle.  Therefore, except for that time during which

the claimant was in his healing period for his

vertebroplasty surgery, the claimant has failed to prove

that he is entitled to temporary total disability

benefits.  Accordingly, I dissent from the majority

opinion.  

KAREN H. McKINNEY, Commissioner


