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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G409650   

PARADISE SMITH, EMPLOYEE                         CLAIMANT

WAL-MART ASSOCIATES, INC., 
SELF-INSURED EMPLOYER                          R E S P O N DENT

CLAIMS MANAGEMENT , INC.,
THIRD PARTY ADMINISTRATOR                      R ESPONDENT

     
OPINION FILED FEBRUARY 24, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MARIE A. CRAWFORD,
Attorney at Law, Sherwood, Arkansas.

Respondents represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed August 21, 2015.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the within
claim.

2. The employee-employer-carrier relationship
existed at all relevant times, including
December 3, 2014.
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3. I hereby accepted the aforementioned
stipulations as fact.

4. I find that the claimant sustained
compensable injuries to her face, and left
eye, as a result of employment-related
hostility or animus, during and in the course
of her employment, on December 3, 2014.

5. The claimant proved her entitlement to
temporary total disability compensation from
December 4, 2014, until March 30, 2015. The
claimant reasonably refused work offered by
Walmart, just some five days after the
assault-incident.

6. The claimant proved by a preponderance of
the evidence that all the medical treatment of
record was reasonably necessary in connection
with her assault injury of December 3, 2014.

7. The claimant’s attorney is entitled to a
controverted attorney’s fee on the indemnity
benefits awarded herein.

8. All issues not litigated herein are
reserved under the Arkansas Workers’
Compensation Act.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 
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We therefore affirm the August 21, 2015 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney concurs and dissents.

CONCURRING and DISSENTING OPINION

Even though I find the claimant to be an

active participant in the assault, inasmuch as the

assault involved an employment-related hostility or

animus I am constrained to find that the claimant’s

injuries are compensable.
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I must dissent, however, from the majority

finding that the claimant is entitled to temporary total

disability from December 4, 3014, until March 30, 2015,

in that I disagree that the claimant reasonably refused

work offered by the respondent-employer. 

The record shows that the claimant received

emergency medical treatment at the Baptist Health

Medical Center following the work-place assault of

December 3, 2014.  Her injuries included facial trauma,

two left closed orbital fractures, and a laceration to

the left cheek.  The claimant denied loss of vision in

her left eye, stating, rather, that her symptoms

included blurred vision, yellowed vision, and

“jellyfish” type floaters.  While a facial CT scan

confirmed a fracture of the medial wall and a minimally

displaced fracture of the inferior wall of the left

orbit, no other facial fractures were seen.  Likewise, a

CT scan of the claimant’s head showed no evidence of

acute intracranial pathology and no clavicle fracture. 

The claimant’s final diagnosis was a non-blowout orbital

floor fracture of the claimant’s left eye.

The following day, the claimant came under the

care of opthalmologist, Dr. Edward Penick.  Upon

examination of the claimant’s left eye, Dr. Penick noted

20/40 corrected vision, periorbital bruising, retinal

commotion inferiorly and temporal to the macula, and a

globule of vitreous hemorrhage just nasal to the optic
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nerve.  Otherwise, Dr. Penick noted no tears or holes in

the claimant’s left eye, and he stated that her right

eye examination was normal.  Records of Dr. Pennick’s

eye examination of that date show that the claimant

indicated that she suffered from blurred and distorted

vision, but she denied double vision or loss of vision

in her left eye.  Due to the claimant’s “significant

injury,” Dr. Penick recommended that the claimant be

examined by retinal specialist, Dr. Stephen Davis.

A clinic note from Concentra Health Centers

dated December 8, 2014, reflects that Carrie

Borengasser, PA, took the claimant off of work until

December 8, 2014, at which time she stated the claimant

could return to sedentary duty.  Further, the record

contains a Temporary Alternative Duty Assignment issued

by the respondent-employer which confirms that the

claimant was offered work within her restrictions on

December 10, 2014.  Although the claimant verified that

sometime around the 8th or 10th of December, 2014, the

respondent-employer offered her an alternative job

assignment in the dressing room of the store in which

she was assaulted, she stated that she refused this

offer because her doctor had not released her.  The

claimant further testified that she still had symptoms

from her injury, to include double-vision, floaters, and

headaches that prevented her from returning to work.

The record shows that the claimant presented

to the Magie Mabrey Eye Clinic in Little Rock on
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December 10 and the 18th.  On  December 10, 2014, Dr.

Stephen Davis stated in a work excuse that the claimant

was seen on that date and excused from her eye

examination due to her eye injury.  The work excuse of

December 18, 2014, reflects that Dr. Bradley Hughes

excused the claimant from her eye examination and from

work “until further notice after her appt. Dec. 29,

2014.”

In a letter dated January 12, 2015, Dr. Penick

noted that the claimant was currently on prednisone

acetate eye drops four times per day and Prolensa eye

drops once daily.  Dr. Penick further noted that upon

examination, the claimant’s best corrected vision in her

left eye was 20/400 and her intraocular pressure was 16. 

Furthermore, the claimant’ posterior segment examination

showed a choroidal rupture near the macula along with

resolving vitreous hemorrhage.  Dr. Penick instructed

the claimant to reduce her prednisone acetate eye drops

by half.

On January 15, 2015, the claimant presented to

Dr. Jennifer Harp for reasons which, in her clinic note

of that visit, Dr. Harp indicated were uncertain.  In

the History of Present Illness portion of that report,

however, Dr. Harp specifically stated, “She was advised

to come and be evaluated by her attorney,” whom

according to Dr. Harp was “also recommending

counseling.”  Dr. Harp noted further, however, that the

claimant denied any “feelings of trauma or anxiety, says
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the attorney recommended counseling so she would not

have future problems.” 

Thereafter, on January 22, 2015, Dr. Robert

Berry with Eye Care of Arkansas examined the claimant

and determined that 1) her choroidal rupture could not

be repaired; 2) she suffered from some permanent loss of

vision in her left eye, but that her condition was

stable; 3) her peripheral vision was “OK”; 4) her

central vision could worsen due to scarring; 5) her

injury could lead to glaucoma which would require “eye

drops for life”; 6) wavy/double vision was to be

expected due to retinal damage, and; 7) no cataract was

seen.  Dr. Berry instructed the claimant to return for

follow-up in one month, and he advised her to keep her

appointments. 

In a letter of general concern dated March 30,

2015, Dr. Pennick stated as follows:

Ms. Paradise Smith returned for
follow up of her iritis as well as
her corneal rupture in the left eye
due to an incident that happened in
December 2014.

Her current vision out of her left
eye was 20/200 with nearsighted
connection. She had a markedly
decreased visual field in this left
eye. There is no iritis present. Her
corneal rupture was stable. An
automated visual field indicated a
normal visual field in the right
eye. In her left eye, she had
extreme loss of vision in her upper
field of vision along with her
inferior nasal aspect. She has an
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incidental scotoma most likely
secondary to the corneal rupture.

I recommended follow-up in six
months, as nothing else can be done
for her condition. Her left eye has
poor prognosis in regards to visual
recovery, and is not amenable to
intervention. 

It is noted that the claimant underwent a

psychiatric evaluation and treatment with Dr. Peggy

Back, Ph.D., beginning with an intake form dated

January 14, 2015, through Dr. Back’s final assessment on

February 11, 2015.  According to Dr. Back’s clinic

notes, the claimant presented with a plethora of

symptoms, to include anxiety, flashbacks, sleep

disturbances, stress, agitation, worry, fear, and

insecurity; all of which the claimant reported were

“extreme” in nature.  In Dr. Back’s opinion, the

claimant would be unable to perform her job duties, and

she would be “incapacitated for a single continuous

period of time” due to her medical condition.  However,

in response to questions presented on an FMLA form, Dr.

Back failed to indicate precisely which job functions

the claimant was unable to perform.

The claimant contended that she had been

terminated by the respondent-employer.  The testimony of

an assistant manager for the respondent-employer, Lisa

Vancleave, however, refuted that contention.  According
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to Vancleave, the claimant is currently on “inactive”

status and, to her knowledge, the claimant can return to

work any time she choses. 

Finally, the claimant admitted that at the

time of her deposition, which was taken approximately

one month prior to the hearing, she testified that she

was attending her second year at Pulaski Tech, where she

was taking a full-time course load.1  The claimant also

admitted that she had been attending Pulaski Tech as a

full-time student at the time of her accident.  The

claimant admitted that she intends to transfer to UCA

after she graduates from Pulaski Tech.  The claimant

further admitted that she drives herself to school four

days per week, and that she takes one online class. 

Furthermore, the claimant does not wear contacts or

corrective lenses.  

The claimant agreed that she has not worked

since December 3, 2014, or attempted to work.  In

addition, the claimant testified that she enjoys

socializing with her friends and shopping.

The claimant undoubtedly sustained a serious

left eye injury on December 3, 2014, as a result of an

altercation with a customer.  The claimant received

1The claimant testified she was taking 15 hours in the Spring of 2015. 
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prompt, reasonable, and necessary medical treatment for

her injuries.  The claimant was released to return to

sedentary duty by physician’s assistant, Carrie

Borengasser, on December 8, 2014, and the record

confirms that the respondent-employer provided the

claimant with work within her restrictions.  Yet, the

claimant refused this opportunity to return to work,

stating that she had not yet been released by her

doctors and she still suffered from symptoms to include

double-vision, floaters, and headaches that prevented

her from returning to work.  I note, however, that

pursuant to Dr. Penick’s clinic note from December 4,

2014, which was the day after the incident, the claimant

reported to Dr. Penick that she suffered from blurred

and distorted vision, but she denied double vision or

loss of vision in her left eye.  

Furthermore, while I acknowledge that a

December 18, 2014, note from the Magie Mabrey Eye Clinic

reflects that Dr. Davis excused the claimant from work

“until further notice” after her appointment scheduled

for December 29, 2014, this is essentially all this note

says, in that it appears to be merely a work excuse

rather than a full clinic report.  Moreover, there is no

follow-up clinic note from December 29, 2014, nor did

Dr. Davis give a reason why he was excusing the claimant
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from work at that time.  Therefore, I give this work

excuse note from Dr. Davis no probative value in this

claim.  

In addition, in January of 2015, the claimant

presented to Dr. Back with a host of psychological

issues allegedly caused by her traumatic event which

were, in Dr. Back’s opinion, disabling, However, upon

the advice of her attorney the claimant presented

contemporaneously to Dr. Harp seeking a referral for

counseling although the claimant specifically denied to

Dr. Harp any “feelings of trauma or anxiety.”  Frankly,

I find that Dr. Back’s assessment that the claimant’s

condition is completely disabling is contradicted by the

fact that the claimant has successfully carried a full

course load at Pulaski Tech during all relevant times in

this claim.

Finally, although the claimant alleges that

she has been unable to work since the December 3, 2014,

incident, she has certainly been able to carry a full-

time course load at Pulaski Tech, she has been able to

drive, and she has been able to shop and otherwise

socialize with her friends.  This not only confirms the

claimant’s capability to work in spite of her eye

condition, but it also dispels any allegations on the



SMITH - G409650 12

claimant’s part that she suffers from extreme anxiety in

crowds, etc.  

In conclusion, the claimant’s primary treating

physician, Dr. Penick, never took the claimant off of

work due to her injury from the time he began treating

her the day after her accident until the time he

released her in March of 2015, with restrictions; the

claimant was cleared to return to work on December 8,

2015, and; the respondent-employer offered the claimant

work well within her restrictions, which she refused. 

Moreover, the fact that the claimant carries a full

course load at Pulaski Tech, she drives, and she

socializes with her friends totally contradicts her

contention that she is unable to work at a job where she

is primarily required to sit and monitor dressing rooms. 

Based upon the glaring facts in this claim

that completely contradict the claimant’s alleged

inability to work a job offered to her by the

respondent-employer which accommodated her restrictions,

especially in view of the fact that the claimant’s

primary treating physician never took the claimant off

of work, I cannot agree that the claimant has proved

that she is entitled to temporary total disability

benefits for the time within which she was awarded those

benefits.  Therefore, I must respectfully dissent from
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the majority finding with regard to temporary total

disability benefits, in that the record clearly

demonstrates that the claimant has failed to prove by a

preponderance of the evidence entitlement to these

benefits. 

 

                                                       
                        KAREN H. McKINNEY, Commissioner


