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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G304995 

SUE SMALLWOOD, EMPLOYEE                          C L A I M A NT

KROGER LIMITED PARTNERSHIP É, 
SELF-INSURED EMPLOYER                          R E S P O N DENT

SEDGWICK CLAIMS MANAGEMENT SERVICES, INC.,
INSURANCE CARRIER/TPA                       RESPONDENT

     
OPINION FILED JANUARY 29, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE TERENCE C. JENSEN,
Attorney at Law, Benton, Arkansas.

Respondents represented by the HONORABLE MICHEAL L.
ALEXANDER, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed July 10, 2015.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
relationship of employer-employee carrier
existed among the parties on April 28,
2013.

2. The claimant has proven by a
preponderance of the evidence of record
that the treatment options proposed by
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Dr. Schlesinger are reasonable and
necessary in relation to the compensable
injury pursuant to Ark. Code Ann.§11-9-
508.

3. The respondents are liable for payment of
medical expenses within thirty days of
the receipt pursuant to Rule 30.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

Thus, we affirm and adopt the July 10, 2015

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal.

The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(Repl. 2012).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to a fee

of five hundred dollars ($500), pursuant to Ark. Code 
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Ann. §11-9-715(b)(Repl. 2012).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant is entitled to

additional medical treatment.  In affirming and adopting

the Administrative Law Judge’s opinion, the majority has

placed greater weight upon Dr. Schlesinger’s opinion

finding that Dr. Cathey has a “bias” against workers’

compensation patients.  

First, I note that as the claimant’s treating

physician, Dr. Schlesinger has a financial incentive to

recommend additional treatment, including surgery.  Dr.

Cathey does not.  Second, Dr. Schlesinger has indicated

that the sole basis for recommending additional

treatment in the form of surgery is the claimant’s

continued complaints of pain.  The claimant testified



SMALLWOOD - G304995 4

that she hurts continuously; however, she is taking

nothing stronger than over the counter medication to

address her pain.  Dr. Cathey is of the opinion that

back surgery to address pain will not produce the

desired outcome.  Specifically, Dr. Cathey stated in his

deposition, “I just happen to think she’s not going to

do well with surgery.”  Dr. Cathey based his opinion, in

part, upon the fact that this is a workers’ compensation

claim.  The Administrative Law Judge and now the

majority call this a “bias.”  On the contrary, this

opinion is supported by numerous medical journal

articles which document poorer outcomes following spinal

surgery for workers’ compensation patients than for the

regular population. Cheriyan, Thomas et al. 

“Association between compensation status and outcomes in

spine surgery: a meta-analysis of 31 studies.” The Spine

Journal, Volume 15, Issue 12, 2564 - 2573; and Atlas,

Steven J. et al. “The Impact of Workers’ Compensation on

Outcomes of Surgical and Nonoperative Therapy for

Patients with a Lumbar Disc Herniation SPORT.” Spine

35.1 (2010): 89–97. PMC. Web. 14 Jan. 2016.

I note that the real issue with regard to the

claimant’s entitlement to additional medical treatment

hinges on whether the treatment is reasonable and
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necessary for the claimant’s compensable injury.  While

the Commission is entitled to review the basis for the

medical opinion in deciding the weight and credibility

of the opinion and the medical evidence, Maverick

Transportation v. Buzzard, 69 Ark.App. 128, 10 S.W.3d

437 (2000), I find that accusations that a doctor’s

opinion is somehow biased because the opinion reflects

the doctor’s studied “belief” concerning an outcome is

stretching the authority and the responsibility of this

Commission to make decisions within the boundaries of

our statute too thin.  I further believe that making

such assumptions places us on a slippery slope down

which we should not embark.

In Dr. Cathey’s learned opinion, the surgery

recommended by Dr. Schlesinger is not reasonable and

necessary for the treatment of the claimant’s injury. 

Moreover, Dr. Cathey has stated that the proposed

procedure is not likely to produce the claimant’s

desired results with regard to her complaints of pain. 

In view of the fact that Dr. Schlesinger has stated that

his sole basis for performing this surgery is in order

to address the claimant’s pain, for which she is

currently taking only over the counter medication, as

opposed to addressing issues of stability and
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functioning, I give more weight to Dr. Cathey’s educated

opinion.

Therefore, I respectfully dissent from the

majority opinion and find that the claimant has failed

to prove that surgery is reasonable and necessary for

the treatment of her compensable injury.

                                                       
                        KAREN H. McKINNEY, Commissioner


