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Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed December 21, 2015.  The

administrative law judge found that Dr. Blankenship’s

treatment recommendations, including pain cream and

referral to Dr. Cannon for injections, were reasonably

necessary.  After reviewing the entire record de novo,

the Full Commission affirms the administrative law

judge’s opinion.



SHORT - G308685 2

I.  HISTORY

Thomas Short, now age 31, testified that he became

employed as a technician for the respondents in about

October 2007.  The parties stipulated that the

employment relationship existed on September 25, 2013. 

The claimant testified that he was working underneath a

desk on that date, and “Whenever I went to stand up is

whenever I felt this sharp pain in my back, and it took

a little while for me to be able to come to a full

standing position.”    

Dr. Craig C. Cooper noted on October 29, 2013, “Pt

was under a table fixing an issue with customer’s phone

and when he stood up he started having lower back pain,

taking him about 30 seconds to stand up straight.”  Dr.

Cooper assessed “Lumbago” and planned conservative

treatment which included a referral for physical

therapy.  The claimant testified that Dr. Cooper

performed an injection, but that the injection did not

decrease his pain.  

The claimant testified that the respondent-carrier

denied the claim, so he began treating with his personal

physician, Dr. Mark A. Bonner, on November 15, 2013. 

Dr. Bonner assessed Lumbar back pain, Improved; Lumbar



SHORT - G308685 3

sprain, Recurrent; and Lumbar disc disease.  Dr. Bonner

recommended physical therapy and diagnostic testing. 

The claimant testified that he participated in physical

therapy for approximately six weeks.  

An MRI of the claimant’s lumbar spine was taken on

November 26, 2013, with the impression, “Minimal central

disc protrusion at L5-S1 without evidence of

neuroforaminal or central canal stenosis.”   

Dr. Barry Katz stated in an x-ray report on

December 17, 2013, “The patient had a six-view lumbar

spine series, including AP and lateral, oblique films,

and flexion and extension x-rays.  There is no

significant scoliosis or spondylolisthesis.  There is no

overt movement on flexion and extension x-rays.  There

is no obvious compressed vertebral body or significant

degenerative changes.”   

A pre-hearing order was filed on February 11, 2014. 

The claimant contended, “1.  On September 25, 2013, the

claimant injured his low back when working under a desk

and trying to get up, reserving all other issues.  2. 

The claimant reserves all other issues.”  The parties

stipulated that the respondents controverted the claim. 

The respondents contended, “1.  The claimant did not
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sustain a compensable injury.  He has no objective

medical findings.  He did not report the injury to his

employer until October 29, 2013.  There is no proof of

disability or the need for medical treatment.” 

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a low back
injury on September 25, 2013.
2.  Whether the claimant is entitled to
medical treatment and temporary total
disability benefits from October 30, 2013
through February 19, 2014.
3.  Attorney’s fees.

The claimant testified that he benefitted from

prescribed physical therapy.  A physical therapist noted

on February 12, 2014, “Not consistent with PT but doing

well.  Very minimal pain and when he has it it’s in R

glut.  Back tested 6% above average.”

Dr. Katz’s assessment on February 14, 2014 was

Lumbago and Lumbar radiculopathy.  Dr. Katz stated, “Mr.

Short is a 29 year old male with back pain which is

improving.  His MRI does not show severe stenosis.  We

talked about options.  He will go back to work next

week.  I would be happy to follow up on an as needed

basis.”  The claimant testified that he returned to work

for the respondent-employer in February 2014.  
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  After a hearing, an administrative law judge filed

an opinion on October 24, 2014.  The administrative law

judge found that the claimant proved he sustained a

compensable low back injury on September 25, 2013.  The

administrative law judge found that the claimant was

entitled to medical treatment, and that the claimant was

entitled to temporary total disability benefits from

November 6, 2013 until February 14, 2014.  The

administrative law judge ordered, “The respondents shall

pay for the claimant’s reasonable and necessary medical

treatment.  The respondents shall also pay temporary

total disability to the claimant from November 6, 2013

until February 14, 2014.” 

Neither party appealed the administrative law

judge’s October 24, 2014 opinion.  The parties have

stipulated that the October 24, 2014 opinion is “final

and res judicata.”

An MRI of the claimant’s lumbar spine was taken on

January 7, 2015, with the impression, “Mild multilevel

lumbar-predominant spondylosis, worst at the L4-5 and

L5-S1 levels where there is degenerative disc and facet

disease resulting in lateral recess and foraminal

narrowing as described.  This has minimally progressed
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at the L5-S1 level since the prior exam from 2013.”

Dr. Bonner referred the claimant to Dr. James B.

Blankenship.  Dr. Blankenship saw the claimant on

March 9, 2015:

Mr. Short has had right-sided lower back pain
since an injury on the job in 2013.  He had an
IM injection of steroids at that time and
physical therapy for three months that ended
towards the end of 2013.  Throughout all of
2014, he was fighting with his Worker’s
Compensation Carrier concerning causation and
he now has won his case and is in for more
definitive treatment.  He had some leg pain
also after his injury on the right side, but
this resolved early last year.  The majority
of his pain is off of the right-hand side
in the axial spine and does not radiate
significantly now....

His MRI that was done earlier this year
demonstrates a gross annular disruption at the
lumbosacrum with a right-sided disk
protrusion.  His plain films document some
segmental instability at this level.  I do
think the right-sided disk protrusion is
probably where his transient radiculopathy was
coming from.  He does have some mild facet
arthropathy.  His SI examination was
completely negative.  All five testing was
negative.  His pyriformis examination was also
negative.  This lends me to believe that the
segmental instability we see at the
lumbosacrum is likely the etiology of his
current pain....

I have recommended to him since he has not had
any active treatment over the last year that
we restart the clock.  I have told him I would
recommend we get him in to see the folks at
Trinity and Steve has evaluated him today for
a comprehensive aggressive active physical
therapy.  We will start him on compound cream,
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which we will have him bring in and ultrasound
in.  I am a little surprised he does not have
pain in extension, which would make this more
of a potential facet etiology although it does
not rule it out.  I have recommended we get
him in to see Dr. David Cannon for evaluation
of whether he thinks a facet injection or an
ESI might be the best first step.  I have
recommended adding Lyrica at 75 mg twice a day
to his current Meloxicam treatment regimen. 
We will plan on seeing him back in six weeks
and see how he is progressing.  The gentleman
is continuing to work at present, but I told
him he can continue to do so through his
exercise therapeutic treatment program.  He
understands and agrees.

The record indicates that the claimant was provided

physical therapy visits beginning March 17, 2015 through

May 12, 2015.  The claimant missed physical therapy on

May 14, 2015, May 15, 2015, and May 19, 2015.    

Dr. J. Michael Calhoun examined the claimant on

June 3, 2015 and reported in part:

Question 1: I have reviewed the [peer] review,
and I am in agreement with the decision.
Question 2: I feel the patient has reached
maximal medical improvement, and no further
treatment is warranted.  Any referral to pain
management would be for a pre-existing problem
and not related to his work injury.  Even with
injection therapy, it is doubtful that it will
significantly improve chronic lower back pain. 
He has suffered no current partial impairment
and can continue working with no specific
restrictions.
Question 3: The documented degenerative
changes within the disc at L4-5 and L5-S1 as
well as the facet arthropathy and spondylosis
would all be pre-existing and would have
predated the work injury in September 2013. 
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The findings are not disabling and he can
continue to work at his regular occupation....
The patient has no specific restrictions on
his physical abilities and can continue to
work at his previous occupation.

The claimant’s attorney corresponded with Dr.

Blankenship on June 23, 2015 and stated in part, “You

had recommended that Thomas have physical therapy, and I

believe Steve, the therapist, recommended he have a few

more sessions, but that was denied by workers’

compensation.  You had also asked that Thomas be

provided with prescription cream and with injections,

both of which have been denied by workers’ compensation. 

We are having to go to our second hearing on this case

and that is going to take a while.  My question to you

is whether you still feel Mr. Short needs these

treatment modalities?”  Dr. Blankenship replied through

an APN, “Yes still needs all recommended treatment.”    

A pre-hearing order was filed on July 28, 2015. 

The claimant contended, “The claimant suffered a

compensable back injury and is entitled to medical

treatment for that injury as recommended by Dr. James

Blankenship.  The claimant reserves all other issues.” 

The respondents contended, “The claimant injured his low

back.  A prior decision awarded medical treatment and
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temporary total disability benefits from November 6,

2013 until February 14, 2014.  It is past February 14,

2014.  Also, Dr. Michael Calhoun has opined that no

additional treatment is warranted.”  The parties agreed

to litigate the following issue:  “Whether the claimant

is entitled to medical treatment for his low back as

recommended by Dr. Blankenship.”

After a hearing, an administrative law judge filed

an opinion on December 21, 2015.  The administrative law

judge found that Dr. Blankenship’s treatment

recommendations were reasonably necessary in connection

with the compensable injury.  The respondents appeal to

the Full Commission.    

II.  ADJUDICATION

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The

employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably

necessary.  Stone v. Dollar General Stores, 91 Ark. App.

260, 209 S.W.3d 445 (2005).  Preponderance of the

evidence means the evidence having greater weight or
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convincing force.  Metropolitan Nat’l Bank v. La Sher

Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  What

constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Wright Contracting

Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984). 

An administrative law judge found in the present

matter, “1.  The recommendations for treatment by Dr.

Blankenship, including the pain cream and the referral

to Dr. Cannon for injections, are reasonable and

necessary for the treatment of the claimant’s

compensable injury.”  The Full Commission affirms this

finding.

The claimant has been employed with the respondents

since 2007.  The claimant testified that he felt a

“sharp pain” in his back while performing employment

services on September 25, 2013.  An administrative law

judge subsequently found that the claimant proved he

sustained a compensable back injury on September 25,

2013.  The respondents did not appeal the administrative

law judge’s opinion that the claimant proved he

sustained a compensable injury, and the parties

stipulate that said finding is final and res judicata. 

Following the claimant’s compensable back injury, Dr.
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Cooper performed an injection, but the claimant reported

no benefit from that procedure.

The claimant thereafter began treating with Dr.

Bonner, and an MRI in November 2013 showed a disc

protrusion at L5-S1.  Dr. Katz reported following an x-

ray in December 2013, “There is no obvious compressed

vertebral body or significant degenerative changes.” 

The record indicates the claimant was provided physical

therapy.  The claimant testified that he benefitted from

this treatment, and the record corroborates the

claimant’s testimony.  A physical therapist noted in

February 2014 that the claimant was “doing well” after

physical therapy and that the claimant had “minimal

pain” as a result.  Dr. Katz released the claimant to

return to work on February 14, 2014.  The claimant

returned to full duties with the respondents and has

remained gainfully employed with the respondents.  

As we have discussed, an administrative law judge

filed an opinion on October 24, 2014 and found that the

claimant was entitled to medical treatment.  The

administrative law judge ordered, “The respondents shall

pay for the claimant’s reasonable and necessary medical

treatment.”  The respondents did not appeal this finding
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and have stipulated that the administrative law judge’s

award of reasonably necessary medical treatment is

“final and res judicata.”  

The claimant has continued to complain of chronic

low back pain since the September 25, 2013 compensable

injury.  An MRI in January 2015 showed degenerative disc

disease at L4-5 and L5-S1.  Dr. Blankenship began

treating the claimant in March 2015.  Dr. Blankenship

noted, correctly, that the claimant had been suffering

from back pain since the September 25, 2013 compensable

injury.  Dr. Blankenship recommended additional physical

therapy, a “compound cream,” medication, and referral to

Dr. Cannon for an evaluation of whether the claimant

would benefit from an injection.  The Full Commission

finds that said treatment recommendations are reasonably

necessary in connection with the September 25, 2013

compensable injury.

We recognize Dr. Calhoun’s opinion in June 2015

that “no further treatment is warranted.  Any referral

to pain management would be for a pre-existing problem

and not related to his work injury.”  It is within the

Commission’s province to weigh all of the medical

evidence and to determine what is most credible. 
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Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989

S.W.2d 151 (1999).  The Commission has the duty of

weighing medical evidence and, if the evidence is

conflicting, its resolution is a question of fact for

the Commission.  Green Bay Packaging v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 695 (1999).  The Commission

has the authority to accept or reject a medical opinion

and the authority to determine its probative value. 

Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002).

In the present matter, the Full Commission finds

that Dr. Blankenship’s opinion is corroborated by the

record and is entitled to more evidentiary weight than

Dr. Calhoun’s opinion.  The claimant credibly testified

at both hearings that he had suffered a back strain

approximately two years before the September 25, 2013

compensable injury, “but I nursed it for like a week

just using some cold and heat pads and stuff and then

the pain went away and I never had any other issues.” 

There is no credible evidence of record which conflicts

with the claimant’s testimony in that regard.  The

evidence demonstrates that all of the treatment

recommendations of record following the September 25,
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2013 compensable injury were causally related to that

event, not a prior injury or pre-existing condition. 

The evidence in the present matter does not support the

respondents’ argument that Dr. Blankenship’s treatment

recommendations are causally related to a prior injury

or a pre-existing degenerative condition.  

Based on our de novo review of the entire record,

the Full Commission finds that the claimant proved Dr.

Blankenship’s treatment recommendations, as outlined on

March 9, 2015, were reasonably necessary in connection

with the September 25, 2013 compensable injury.  Said

treatment recommendations are reasonably necessary in

accordance with Ark. Code Ann. §11-9-508(a)(Repl. 2012)

and shall be the responsibility of the respondents.  For

prevailing on appeal, the claimant’s attorney shall be

entitled to a fee of five hundred dollars ($500)

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner
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Commissioner McKinney dissents.

DISSENTING OPINION

By prior opinion filed October 24, 2014, an

administrative law judge found that the claimant proved

he sustained a compensable low back injury on September

25, 2013.  In analysis of this prior claim, the

administrative law judge stated, in part, as follows:

A review of the evidence presented
reveals that the claimant’s treating
physicians found that he [the
claimant] had lumbago. He was given
pain medication, some physical
therapy, and returned to work with
lifting restrictions. Further review
of the diagnostic testing in this
matter reveals that the claimant had
a minimal disc protrusion at L5-S1.
There was no evidence of
neuroforaminal or central canal
stenosis. A six panel spine series
also showed no significant scoliosis
or spondylolisthesis and no
compressed vertebral body or
significant degenerative changes.
However, the claimant had some
minimal central disc protrusion at
L5-S1. These are objective medical
findings....He had a prior back
strain two years ago. That issue was
resolved and he testified that he
had no further back pain or issues
until the incident of September 25,
2013. Clearly, there is a causal
connection between the incident of
September 23, 2013, and the
objective findings of minimal
central disc protrusion at L5-S1.
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In the present claim, the administrative law

judge, and now the majority, found that the claimant is

entitled to additional medical treatment for his

September 23, 2013, back injury as recommended by Dr.

Blankenship.  However, a review of the claimant’s

medical records following the administrative law judge

opinion of October 24, 2014, reveals that an MRI study

conducted on January 7, 2015, revealed the following:

Mild multilevel lower lumbar-
predominate spondylosis, worst (sic)
at the L4-5 and L5-S1 levels where
there is degenerative disc and facet
disease resulting in lateral recess
and foraminal narrowing as
described. This has minimally
progressed at the L5-S1 level since
the prior exam from 2013.

In response to these findings, the claimant’s

treating physician, Dr. Mark Bonner, referred the

claimant to Dr. Blankenship for an evaluation of his

pain.  In his lengthy report of that evaluation, Dr.

Blankenship surmised that the claimant’s segmental

lumbosacrum instability was “likely” the etiology of his

current pain, and he diagnosed the claimant with lumbar

intervertebral displacement, low back pain -

lumbago/lumbalgia, and fibromyalgia myalgia & myosis. 

Dr. Blankenship recommended that the claimant undergo
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aggressive physical therapy, he prescribed the claimant

a compound pain cream and Lyrica, and he referred the

claimant to Dr. Cannon for a facet injection or ESI

evaluation.  Dr. Blankenship cleared the claimant to

continue working regular duty.

Likewise, in a physical therapy progress

report dated March 17, 2015, the claimant’s diagnosis

was lumbar strain/sprain.  In addition, the physical

therapist noted that the claimant stated he was “really

starting to feel better.”

On June 3, 2015, the claimant underwent an

independent medical evaluation conducted by Dr. J.

Michael Calhoun.  In his report of that evaluation, Dr.

Calhoun stated, in part, that the claimant’s first

recent MRI study, which was conducted in November of

2014, revealed “some degenerative changes primarily at

L5-S1.”  In addition, Dr. Calhoun stated that the

claimant’s most recent MRI study showed continued

degenerative changes, a slight disc bulge at L5-S1, and,

to a lessor degree, a disc bulge at L4-L5.  According to

Dr. Calhoun, the claimant reported that physical therapy

had not helped his back pain.  In Dr. Calhoun’s opinion,

the claimant had reached maximum medical improvement for
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his 2013 back injury and no other treatment for that

injury was warranted.  Furthermore, Dr. Calhoun stated

that any referral to pain management would be for a

“pre-existing problem and not related to his work

injury.”  “Even with injection therapy,” Dr. Calhoun

stated, “it is doubtful that it will significantly

improve chronic lower back pain.”  In Dr. Calhoun’s

opinion, the documented degenerative changes “within the

disc at L4-5 and L5-S1,” as well as the facet

arthropathy and spondylosis “would all be pre-existing

and would have predated the work injury in September

2013.”  Dr. Calhoun concluded that the claimant had

suffered no “current partial impairment” and that he

could continue working with no “specific restrictions.” 

I note that the claimant’s last documented

medical appointment prior to his 2014 hearing was with

Dr. Katz at the Northwest Arkansas Neurosurgery Clinic

on February 14, 2014.  According to Dr. Katz, the

claimant’s lumbar examination was normal, as was his

bilateral lower extremity examinations and his

neurologic examination.  At that time, Dr. Katz

diagnosed the claimant with lumbago and lumbar

radiculopathy and he stated as follows: “Mr. Short is a
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29 year old male with back pain which is improving. His

MRI does not show severe stenosis. We talked about

options. He will go back to work next week. I would be

happy to follow up on an as needed basis.”  Prior to

this, the claimant  had reported significant improvement

in his back pain from his treatment with Dr. Cooper.  

Clearly, the record confirms that the claimant

suffers from degenerative disc disease that is worsening

with time.  This is supported by the fact that in

October of 2014 the administrative law judge found that

the claimant sustained a compensable back injury, which

was supported by objective MRI findings of a disc bulge

at L5-S1.  However, the claimant’s post-hearing MRI

study, which was conducted in January of 2015, revealed

a new disc bulge at L4-L5 that was not causally related

to the claimant’s compensable injury.  Therefore, while

it is reasonable to assume that the claimant suffers

from some degree of back pain, the fact that the

claimant’s latest MRI study shows a worsening of his

pre-existing degenerative condition supports Dr.

Calhoun’s conclusion that 1) the claimant has reached

maximum medical improvement for his 2013 back injury; 2)

no other treatment for that injury is warranted, and; 3)
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any referral to pain management at this time would be

for a “pre-existing problem” and unrelated to the

claimant’s work injury.  Furthermore, I find that the

record supports Dr. Calhoun’s opinion that it is

doubtful that injection therapy will significantly

improve the claimant’s “chronic lower back pain.” 

Finally, I note that the claimant has consistently been

diagnosed with symptoms caused by a back sprain/strain

throughout the course of his treatment for his 2013

injury.  This combined with the fact that the claimant

had suffered a prior back strain/sprain injury further

supports Dr. Calhoun’s opinion that the claimant has

reached maximum medical improvement for his 2013 injury,

and any back treatment the claimant may now require is

causally related to his pre-existing condition.

With regard to Dr. Blankenship’s opinion of

causation, the record reveals that he failed to

definitively offer one.  Rather, Dr. Blankenship

recommended treatment for the claimant’s back which he

opined was “likely” due to his segmental lumbosacrum

instability, for which he really did not identify a root

cause.  

Finally, I note that while Dr. Calhoun stated
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that any additional treatment would be for the

claimant’s pre-existing condition, he did not state that

additional treatment for the claimant’s back was not

warranted; only that additional treatment for the

claimant’s 2013 back injury was not warranted. 

Therefore, I find that there is no conflict between Dr.

Blankenship and Dr. Calhoun’s opinion of the claimant’s

need for additional medical treatment; the only

difference being that, whereas Dr. Blankenship is vague

about the basis for this treatment, Dr. Calhoun states

without equivocation that this treatment would not be

reasonably necessary for the treatment of the claimant’s

2013 back injury.  Therefore, as between the opinions of

Dr. Blankenship and Dr. Calhoun, I find that the record

strongly supports Dr. Calhoun’s opinion over that of Dr.

Blankenship, as do I.  Accordingly, I dissent from the

majority finding that the claimant is entitled to

additional medical treatment for his 2013 back strain. 

KAREN H. McKINNEY, Commissioner


