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OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed May 12, 2015.  The administrative

law judge found that the claimant proved that she was

entitled to additional medical treatment in the form of

injections, and that a “spinal cord stimulator trial”

was reasonably necessary.  After reviewing the entire

record de novo, the Full Commission finds that the

claimant proved by a preponderance of the evidence she

was entitled to additional injection treatment.  The

Full Commission finds that the claimant did not prove a
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spinal cord stimulator was reasonably necessary in

connection with her compensable injury.    

I.  HISTORY

Carolyn Shifflett, now age 56, first underwent low

back surgery in June 1981: “L3-4 laminectomy &

diskectomy with foramenotomy of L4 nerve root.”  The

record indicates that the claimant became employed with

the respondents in June 1995.  The parties stipulated

that the claimant sustained a compensable injury to her

back on March 16, 1996.  The claimant testified, “I was

picking up bags of rolled coins and I had picked up four

or five.  And when I went to pick up the next one, I

picked it up and went to sit it on the cart, and I

basically got stuck.  I couldn’t move, I couldn’t - it

hurt to even breathe.”  

Dr. Michael Standefer performed surgery on

December 9, 1996:  “1.  Left L4-5 hemilaminotomy.  2. 

L4-5 diskectomy.  3.  Complete decompression of left L5

root including foraminotomy.  4.  Decompression of dural

tube at L4-5 level.  5.  L2-3 hemilaminotomy.  6.  L2-3

diskectomy.  7.  Complete decompression of left L3 root

including foraminotomy.  8.  Subtotal medial facetectomy

at L2-3.  9.  Extensive decompression of lumbar dura at

the L2-3 level.  10.  L4-5 medial facetectomy.”  The
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pre- and post-operative diagnosis was “1.  Lumbar disk

disease.  2.  Lumbar canal stenosis.  3.  Status post

left L3-4 hemilaminotomy with L3-4 diskectomy.”  The

record indicates that the claimant was assigned a 14%

anatomical impairment rating following the December 1996

surgery.  

The claimant began pain management with Dr. Bradley

M. Short on September 1, 1998.  Dr. Short’s impression

was “1.  Post-laminectomy pain syndrome.  2.  Chronic

pain.  3.  Herniated nucleus pulposus by history.  4. 

Status post-discectomy and laminectomy.  5.  Chronic

pain syndrome.  6.  Suspected component of depression.” 

Dr. Short treated the claimant primarily with various

combinations and dosages of medication.  

Dr. Standefer reported on July 28, 1999, “In the

interim since the previous clinic visit, she has had two

lumbar epidural steroid injections which have provided

her with some improvement in her pain.  A third

injection really did not provide her with significant

improvement.”  Dr. John R. Swicegood performed an

epidural steroid injection on October 5, 1999.    

Dr. Standefer performed additional lumbar surgery

on January 21, 2000.  The pre- and post-operative

diagnosis was “Chronic low back pain.”  The claimant
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followed up with Dr. Standefer on June 26, 2000, “In the

interim since previous clinic visit she has had followup

lumbar spine films that demonstrate acceptable alignment

of the lumbar spine.  Overall she continues with a

variety of aches and pains including low back pain and

intermittent lower extremity aching and pain....We will

plan to release her from clinic as of today.  I do not

believe an additional surgical measures (sic) are

indicated.  She should continue to follow with Dr. Short

as regards physical therapy.”  

Dr. Standefer informed a case manager in October

2000, “Her most recent surgery was her third operation. 

Based on the AMA Guidelines to the Evaluation of

Permanent Impairment the patient should receive an

additional 14% impairment rating as regards the body as

a whole.”  The parties stipulated that the respondents

“accepted and paid a 28% whole-body impairment.”

Dr. Short reported on January 25, 2001, “I injected

five trigger points and both SI joints today with

DepoMedrol and 0.5% Marcaine....I believe she needs to

continue with massage therapy as she is demonstrating

some symptomatic relief from this.”  Dr. Short performed

an injection on February 22, 2001.  
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The claimant was deposed on November 20, 2001.  The

claimant testified that she had not received any benefit

from injections, or from surgery performed by Dr.

Standefer.  Dr. Michael W. Perry noted on January 10,

2002, “The patient has undergone epidural injections x6. 

The last one was in 1999.  These did not help.”  Dr.

Perry’s impression included “1.  Lower back pain with

symptoms of radiculopathy.”    

Dr. Robert D. Fisher began treating the claimant on

December 31, 2002 and noted that epidural steroid

injections “were not particularly beneficial.”  Dr.

Fisher diagnosed “Post lumbar laminectomy syndrome” and

also prescribed Methadone.  The claimant returned to Dr.

Fisher on January 15, 2003: “The methadone does not

appear to be tolerable.  She is accompanied today this

visit by her husband who reports that she has been

hallucinating, talking to people who are not present

asking irrational questions.”  Dr. Fisher stated, “she

was at her best when she was taking the large amounts of

fentanyl and they obviously also understand that drug

cannot be provided in the form of Actiq.  There are

other ways to try fentanyl, which include the patch,

which she cannot tolerate because of skin eruption and
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possibly the pump....She has been given the literature

and the video about the pump.”    

Dr. Fisher reported on February 12, 2003, “She is

very interested in pursuing pump testing.  I have

explained to her that this test will be somewhat

inconvenient, that it will continue for an extended

period of time, that the test catheter will be placed

under local anesthetic and she will be tried.  In her

case we will start with Fentanyl because of her long

history of bizarre reaction to medications that would

appear to have secondary active metabolites.  We will

begin on 3/17, which is a Monday (that is our first

available appointment) to spare her any further visits

here....Just in quick review, Carolyn has had three back

surgeries....She has had idiosyncratic reaction to a

number of different drugs.  They have produced

agitation, nausea, vomiting.  She has particular

difficulty with compounds that are particularly long-

acting or appear to have secondary active metabolites. 

She did quite well on the Actiq but we have visited with

her several times and probably the only way to give her

this medication successfully will be with the pump....We

will see her on March 17 for placement of the temporary

catheter and initiation of the trial.”  
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Dr. Fisher reported on March 21, 2003, “Ms.

Shifflett returns for evaluation of her ongoing

intraspinal narcotic trial....She has had a trial of

essentially all oral narcotic agents known to man, as

well as various blocks and the like without relief.  She

is currently on trial with Fetanyl through her temporary

pump system, with good result.”  Dr. Fisher stated on

March 24, 2003, “A temporary catheter was placed on

about March 17, 2003, and she is receiving fentanyl. 

She is doing quite well with this.”    

Dr. Fisher corresponded on April 7, 2003:

This letter is being sent to request prior
authorization for the implantation of
Medtronic SynchroMed Drug Infusion System for
Carolyn Shifflett.  The testing will be done
through placement of a temporary
epidural/intrathecal catheter in the spinal
column and then attaching it to a temporary
external pump to test the medication for pain
relief.  If it is successful, we will implant
a permanent pump into the patient, when
authorization is obtained.

The Medtronic SynchroMed System will be used
for the management of her chronic pain due to
her diagnosis of postlaminectomy pain
syndrome.  Professional support personnel,
facilities, and equipment are available at
this institution for the continued treatment
and follow-up of this patient.

The patient has tried different medications
and treatment without relief.  

In my medical opinion, the patient’s pain
status warrants the use of the SynchroMed pump
for intrathecal delivery of medication.  Doses
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are much less than those given systematically
and therefore fewer drugs enter the systemic
circulation.  This method of drug delivery
also increased concentration of Morphine at
the spinal location, enhancing the pain relief
possible.  In addition, this pump can provide
time modified drug delivery, which allows us
to more easily prescribe dosage regimes that
meet the patient individual needs throughout
the day.  This treatment may result in
reducing the number of times the patient needs
to return to the clinic or to the hospital for
pain management treatment....

Dr. Fisher reported on April 23, 2003, “Ms.

Shifflett comes in today for implantation of her

SynchroMed pump.”  Dr. Fisher diagnosed “1.  Post

laminectomy pain syndrome.  2.  Status post completion

successful trial of intraspinal narcotic.”  Dr. Fisher’s

diagnosis on June 23, 2003 was “1.  Postlaminectomy pain

syndrome.  2.  Status post implantation SynchroMed

pump.”  The claimant was hospitalized from June 26, 2003

through July 1, 2003 with a diagnosis of meningitis.     

A pre-hearing order was filed on August 25, 2004. 

The parties stipulated at that time that “medical

expenses have been paid except for meningitis,

infection, or reaction to medication.”  The claimant

contended, among other things, that she was permanently

totally disabled.  A hearing was held on March 10, 2005. 

At that time, the parties stipulated that the claimant

was permanently totally disabled, and that the Second
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Injury Fund was currently paying benefits.  The claimant

was questioned at the March 10, 2005 hearing:

Q.  Have you recently undergone some kind of
surgical procedure?

A.  Yes.

Q.  And when was that?

A.  The 8th.

Q.  Of this month?

A.  Yes....

Q.  What type of procedure did you have a
couple of days ago?

A.  They took out the pump that was in my
abdomen.  It’s not been working right for -
almost since the beginning, and they implanted
a new one under my armpit, breast area
(pointing on right arm and right side of
chest).

Q.  And what does that pump disperse.  Do you
know?

A.  Fentanyl.

Q.  What type of medication is that, a pain
medication?

A.  Yes.  

An administrative law judge filed an opinion on

May 26, 2005.  The administrative law judge found, in

pertinent part: “6.  Medical expenses have been paid

except for meningitis, infection or reaction to

medication....8.  The claimant has proven by a

preponderance of the evidence that she is entitled to
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additional medical treatment for her hospitalization and

treatment for her adverse reactions to her medications. 

Respondents No. 1 should be responsible for the payment

of these additional medical expenses.”  The respondents

did not appeal the administrative law judge’s opinion,

and the parties have stipulated that “prior opinions are

res judicata and the law of this claim.”

Dr. Fisher reported on January 19, 2006:

She is complaining bitterly of painful pump
pocket in the right axilla.  She is
complaining bitterly of pain, that is pulling
and burning, that she can no longer use her
right arm, that she cannot make any motions,
that her hand writing is distorted, that she
is exquisitely sensitive to touch, and a whole
litany of various complaints....

In the clinic today, on examining her, there
is no absolutely no evidence of any
inflammation, no evidence of cellulitis, or
any form of what could be construed
as an infective process....

Carolyn has become completely sedentary, and a
total prisoner of the axillary pain and the
pain in her legs....In short, she is
catastrophizing every single thing that
happens in her life.  

I have explained to her that since Dr. Kelly
does not want to move the pump or examine her
pocket, the only thing for us to do is simply
start weaning her off the pump medication, and
then, if we get it down to a different level,
if she is able to tolerate the discomfort, we
will put some Prialt in her pump to see if we
can help her with her chronic leg pain....

I had quite a long discussion with the patient
and her husband, Jimmy, who accompanies her,
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that this is not a useful way to live, and in
my judgment, we should at least explore the
possibility of getting rid of the pump.  She
is having just ongoing difficulties that are
never ceasing, and she is too young to live
this way....

Her husband says that she did much better when
she didn’t have the pump, but at that time,
she was using Actiq suckers.  We cannot
prescribe Actiq suckers for chronic benign
pain, and he finally tells me they did
make her comfortable, but she was “loopy.” 
She pointed out to him that what is in her
pump is exactly the active ingredient in the
Actiq, but nevertheless, we will begin turning
her down, and work toward either changing her
completely or dramatically reducing the
amount of narcotics she receives and adding
Prialt.  

Dr. Fisher diagnosed “1.  Post-laminectomy pain

syndrome.  2.  Status post-implantation of narcotic

infusion pump, right axilla.  3.  Chronic painful pump

pocket, right axilla.”

Dr. Wanda Vega McMicheal stated on May 17, 2006,

“She recently had been on methadone that was prescribed

by Dr. Fisher, pain specialist, and she stopped it about

a week ago.  She has been feeling off balance.  She

passed out once.  She has fallen several times.  She has

also recently had a fentanyl pain pump removed due to

the fact that it was causing her lots of complications

and lots of localized pain in the area of the pump.”  

The claimant returned to Dr. Fisher on

September 11, 2007:
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Ms. Shifflett is a 48-year-old lady who was
employed at one of the local banks about 7-8
years ago and basically in the accounting
room.  In the course of moving a shipment of
coinage she sustained an intervertebral disk
displacement.  She was subsequently operated
on by Dr. Michael Standefer with good result
as far as the effusion having been successful
but the patient has had persistent back and
leg pain since that time and was referred to
our service for treatment for this condition.

She has had numerous blocks and various other
therapeutic interventions and ultimately was
implanted with one of our implanted pumps
which however were ultimately removed for
various reasons.  The pump pocket in the
abdomen became very painful and the
pocket was revised then the pump was
ultimately moved to underneath the right
breast by Dr. Jim Kelley then that became
painful and that pump was removed and then
it began to have so many adverse medicinal
side effects that it was ultimately decided to
remove Carolyn’s pump and try to treat her
orally which has been reasonably successful
and she continues to take her Hydromorphone
or Dilaudid as well as some other
medications....

Dr. Fisher diagnosed “1.  Post laminectomy pain

syndrome.  2.  Left piriformis syndrome.”  Dr. Fisher

performed injections on September 11, 2007 and

September 27, 2007.  Dr. Fisher performed a “caudal

block” on June 11, 2008.  Dr. Fisher performed

injections on November 18, 2008, April 1, 2009, July 2,

2009, October 1, 2009, January 21, 2010, April 22, 2010,

August 4, 2010, and November 11, 2010.
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Dr. Fisher noted on February 14, 2011, “Carolyn’s

condition dates back approximately 10 years when she was

one of the tellers at First National Bank and she

basically worked in the room where coins are received

and counted....Carolyn was attempting to move a sack of

coins and when she stepped away from the table she felt

something ‘pop’ in her back and immediately began to

have severe pain.  She was evaluated in our clinic after

her surgery, and it was confirmed that she developed a

chronic pain syndrome.  She has at one time had

essentially every approach currently available to

alleviate this pain.  She has tried spinal cord

stimulation, which was not of any benefit.  She had the

longest time one of our narcotic infusion pumps, in fact

she had one implant under the right breast that she

complained of bitterly of scar pain and the like so it

was removed.  She has also had about one time in her

abdominal wall and they were also removed for various

reasons.  Currently, the pump is explanted and she is

being carried with regular oral medication.”  Dr. Fisher

performed injections on February 14, 2011 and May 19,

2011.  Dr. Fisher performed a caudal epidural steroid

injection on September 15, 2011.  
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The claimant began treating with Dr. Regina Thurman

on October 26, 2011: “Pt is 52 y/o female with failed

back surgery x2 by Dr. Standefer.  Her pain began in

March 1996 after an injury while working the commercial

window at the bank where she picked up a large bin full

of coins and twisted to put bin up on counter and

instantly felt a pain with difficulty to breathe....She

has used TENS unit, but does not feel it worked.  She

did have intrathecal pain pump placed twice which she

had problems with and had to have them removed....She

has used fentanyl patch in the past that gave her some

pain relief.  She is also receiving spinal injections

which works fairly well.”  

Dr. Thurman’s impression was “The patient is 52 y/o

with lumbar and cervical DDD with radicular symptoms. 

Pt also with cervical and lumbar myofascial pain.”  Dr.

Thurman treated the claimant with medication management.

Dr. Fisher performed a caudal epidural steroid

injection on December 15, 2011.    

Dr. Thurman informed the respondent-carrier on

December 22, 2011, “I would like her to have a neural

stimulator trial to see if it will help with her leg

pain.  The hope is that this will help decrease the

amount of pain medication she is currently taking and



SHIFFLETT - E616212 15

help with her overall functioning.  If the neural

stimulator trial is successful I would hope to proceed

with the implantation of a neural stimulator.”

Dr. Fisher performed a caudal epidural steroid

injection on March 22, 2012.      

Dr. Terrence Wilson opined for GENEX Services, Inc.

on July 1, 2013, “Based on the limited alteration in

medication utilization and the lack of objective

evidence of clinically significant sustainable

therapeutic benefit from the quarterly administration of

intraspinal corticosteroids, the medical necessity for

the continued performance of the caudal epidural steroid

cannot be established at this time.”  The decision was

made to “Non-Certify Caudal epidural steroid injection.” 

A pre-hearing order was filed on February 26, 2014. 

The claimant contended that “there are unpaid bills in

regard to treatment provided by or at the direction of

her authorized treating physician and that the

respondents are refusing to authorize additional

treatment recommended by her treating physician. 

Specifically, additional injections are being

recommended and the respondents will not authorize those

injections.”  The respondents contended that “reasonably

necessary medical evaluation and treatment has been and
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continues to be provided for the claimant’s compensable

injury.  The respondents deny that the epidural

injections constitute reasonably necessary medical

evaluation and treatment for the claimant’s compensable

back injury.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant is entitled to
additional medical in the form of injections,
a spinal cord stimulator, and compound cream.
2.  Whether the claimant’s attorney is
entitled to an attorney’s fee.

On February 27, 2014, Dr. Carlos Roman provided an

Independent Medical Evaluation For Ledbetter, Cogbill,

Arnold, and Harrison.  Dr. Roman stated in part:

She has had a multitude of treatments,
including an intrathecal morphine pain pump
that was placed and then removed.  She has had
spinal cord stimulator trials placed and
removed and at this juncture is on high-dose,
chronic opioid therapy....

Based on her history, she is a highly opioid-
dependent patient, which brings issues of
opioid hyperalgesia, drug withdrawal, etc. 
She has postlaminectomy syndrome, which would
be chronic back pain that she is going to
suffer from.  Given the multitude of
procedures and things that have been tried,
from pain pumps to spinal cord stimulators to
a multitude of injections, obviously none of
these have reduced her opioid use at all and
have been ineffective.  The chronic exposure
to steroids also puts her at risk for advanced
bone degeneration.  Particularly if there is
no up-side to the procedures, the risk would
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be medically unacceptable and the procedures
would be unnecessary.

At this juncture, my recommendations for her
would be no further interventional procedures. 
No surgery seems to be indicated.  No spinal
cord stimulators are going to work and no pain
pumps.  Use of caudal epidural steroid
injections, again, has been ineffective and I
would recommend that those be suspended.  As
far as her opioid therapy goes, she could
probably do well with an opioid reduction, as
chronic opioid therapy can lead to a high rate
of drug dependency, which can cause back
pain just from withdrawal from missing dosages
and can cause opioid hyperalgesia, sleep
disorders, and affect disorders.

Dr. Roman diagnosed “1.  Chronic low back pain.  2. 

Postlaminectomy syndrome.  3.  Opioid dependency. 

Again, my recommendations would be no further procedural

interventions and reduction of her opioid use.”    

The parties deposed Dr. Thurman on June 25, 2014. 

The claimant’s attorney questioned Dr. Thurman:

Q.  What is a pain pump within the context of
Ms. Shifflett?  I mean, why would she use a
pain pump?

A.  Pain pumps are used to provide pain
medications that go through the spinal cord to
deliver pain medicine intrathecally to keep
patients from having to take oral pain
medications especially because the oral pain
medicines can cause different types of side
effects with cognition, thinking and
drowsiness.  You use an intrathecal because it
delivers pain medicines right to the spinal
cord.  It can be a very good delivery system
for pain control....
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Q.  It appears that you wrote a letter to
Travelers Insurance Company recommending a
neurostimulation trial?

A.  Yes.

Q.  Was that trial ever done?

A.  No, it was never done.  We tried several
times to get them to try the trial, because
she was having - Carolyn was having a lot of
leg pain.  The  neurostimulator helps greatly
for lots of patients with leg pain.  Just to
decrease her leg pain or even get rid of her
leg pain would have been helpful to get her
off some of her medication or at least that
was the goal.  

Q.  In your opinion, is she still in need of
that neurostimulator trial?

A.  I think it would be very helpful at least
for the trial, yes....

Q.  What does SCS stand for?

A.  Oh, that’s the spinal cord stimulator, the
neurostimulator....

Q.  In view of the fact that your records
indicate that an injection actually resulted
in significant improvement, were you surprised
by the fact that her symptoms increased once
her injections were no longer being
[approved]?

A.  I wasn’t surprised that her pain
increased, because the injections were
actually helping her pain to decrease....I
think if she was able to get injections on a
consistent basis, then we would be able to try
to decrease her medications down so that we
can take less medications but still have some
good pain control....

Q.  And what do your records show in regard to
whether the injections were helpful to Ms.
Shifflett?
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A.  Each time that she received injections,
her pain was decreased and she was able to
function better when she was getting the
injections.

Q.  Why do you believe that it would be
appropriate to do a trial stimulator?

A.  Well, the neurostimulator helps a lot with
the radicular pain and Ms. Shifflett has a lot
of leg pain.  And I feel that if we could do a
trial to see if the neurostimulator would
decrease her leg pain, that would also be a
way we could take her off some of the
narcotic medication that’s she’s taking if we
could get her pain reduced with the stimulator
trial.

The respondents’ attorney examined Dr. Thurman:

Q.  You have referred both to a
neurostimulator trial and a spinal cord
stimulator trial.  Are those the same?

A.  Yes.  We use those interchangeably....

Q.  Is there any correlation between the
success of the implanted pain pump and the
spinal cord stimulator?

A.  No, there’s not.  They are two different
devices.  And I am not sure - I don’t have it
documented in my notes what type of problems
she had with the pain pump....        

After a hearing, an administrative law judge filed

an opinion on May 12, 2015.  The administrative law

judge found that the claimant did not prove that “a

compound or scar cream is reasonable and necessary

medical treatment for her compensable back injury.”  The

claimant does not appeal that finding.  The

administrative law judge found that the claimant proved
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additional treatment “in the form of injections” was

reasonably necessary, and that “a spinal cord stimulator

trial” was reasonably necessary.  The respondents appeal

those findings to the Full Commission.

II.  ADJUDICATION

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The

employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably

necessary.  Stone v. Dollar General Stores, 91 Ark. App.

260, 209 S.W.3d 445 (2005).  Preponderance of the

evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher

Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  What

constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Wright Contracting

Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984). 

A claimant may be entitled to ongoing medical treatment

after the healing period has ended, if the medical

treatment is geared toward management of the claimant’s

injury.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App.

230, 184 S.W.3d 31 (2004).
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1.  Injections

An administrative law judge found in the present

matter, “3.  The claimant has proven by a preponderance

of the evidence that she is entitled to additional

medical treatment in the form of injections that were

recommended by Dr. Thurman and are to be performed by

Dr. Fisher.”  The Full Commission notes that Dr. Fisher

has retired and the claimant is now receiving pain

management from Dr. Thurman.  In any event, we affirm

the administrative law judge’s award of additional

injection treatment, said treatment to be administered

by Dr. Thurman.  The claimant sustained a compensable

injury in 1996, underwent two unsuccessful surgeries,

and reached the end of her healing period no later than

October 2000.  The claimant has undergone a significant

amount of medical treatment in the form of surgeries,

therapy, injections, and even two “pain pumps.”  The

claimant is now permanently totally disabled.

The claimant contends that she is entitled to even

more injection therapy for a compensable injury from

which she reached maximum medical improvement in 2000. 

The respondents contend that injections have never

helped the claimant.  The record is inconsistent on this

point.  On some occasions the claimant has denied
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benefit from injections, and on other occasions the

claimant has reported benefit.  Most of the medical

records, however, appear to show that the claimant has

received overall benefit from injection therapy.  The

Full Commission recognizes the opinions of Dr. Wilson

and Dr. Roman, both of whom recommended against further

treatment in the form of injections.  However, it is

within the Commission’s province to weigh all of the

medical evidence and to determine what is most credible. 

In the present matter, with regard to continuing

treatment in the form of injections, the Full Commission

finds that Dr. Thurman’s opinion is more credible and is

entitled to greater evidentiary weight than the opinions

of Dr. Wilson or Dr. Roman.  

2.  Pain pump/Neurostimulator

The administrative law judge found, “3.  The

claimant has proven by a preponderance of the evidence

that a spinal cord stimulator trial is reasonable and

necessary medical treatment for her compensable injury.” 

The Full Commission does not affirm this finding.  The

claimant has already undergone such treatment and

reported absolutely no relief.  The record indicates

that Dr. Fisher first recommended placement of a “pain

pump” in January 2003, and the claimant subsequently
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underwent an “intraspinal narcotic trial.”  Dr. Fisher

reported in April 2003 that a pump would be placed “in

the spinal column.”  The claimant testified in March

2005 that a pain pump had been removed from her abdomen

and had been placed “under my armpit.”  An

administrative law judge found on May 26, 2005 that the

claimant was entitled to additional medical treatment,

but the administrative law judge entered no findings

with regard to the claimant’s entitlement to a pain pump

or spinal cord stimulation.

Dr. Fisher reported in January 2006, “She is

complaining bitterly of painful pump pocket in the right

axilla....Her husband says that she did much better when

she didn’t have the pump[.]” Dr. McMicheal reported in

May 2006 that the claimant’s pain pump had been removed

“due to the fact that it was causing her lots of

complications and lots of localized pain in the area of

the pump.”  Dr. Fisher noted in September 2007 that

placement of a pain pump had not successfully alleviated

the claimant’s pain.  

The claimant began treating with Dr. Thurman in

October 2011.  Dr. Thurman’s treatment recommendations

included “a neural stimulator trial to see if it will

help with her leg pain.”  Dr. Thurman testified that a
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spinal cord stimulator and pain pump were “two different

devices.”  Nevertheless, Dr. Thurman also agreed that

the terms “neurostimulator” and “spinal cord stimulator”

were used “interchangeably.”  With regard to the

claimant’s entitlement to a “neurostimulator,” the Full

Commission places significant evidentiary weight on the

opinion of Dr. Fisher.  Dr. Fisher plainly stated in

February 2011, “She has tried spinal cord stimulation,

which was not of any benefit.”  Dr. Roman corroborated

Dr. Fisher’s opinion February 2014, stating, “She has

had spinal cord stimulator trials placed and then

removed[.]”  The evidence in the present matter does not

demonstrate that a “neural stimulator” trial proposed by

Dr. Thurman will provide the claimant with any physical

benefit, including reduction of chronic pain complaints

or decreased reliance on prescription medication.  The

Full Commission finds that the claimant did not prove

such treatment as proposed by Dr. Thurman in 2011 was

reasonably necessary in connection with the claimant’s

1996 compensable injury.

Based on our de novo review of the entire record

currently before us, the Full Commission finds that the

claimant proved a trial of additional injection therapy

as recommended by Dr. Thurman was reasonably necessary
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in accordance with Ark. Code Ann. §11-9-508(a)(Repl.

2012).  The claimant did not prove by a preponderance of

the evidence that a “neural stimulator trial” as

recommended by Dr. Thurman was reasonably necessary. 

For prevailing in part on appeal, the claimant’s

attorney is entitled to a fee of $500 pursuant to Ark.

Code Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.     

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

Commissioner McKinney concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION

I respectfully concur, in part, and dissent,

in part.  Specifically, I concur with the finding that

the claimant has failed to prove by a preponderance of

the evidence that a spinal cord stimulator is reasonable

and necessary medical treatment; however, I dissent from

the finding that additional injections are reasonable

and necessary medical treatment.  My carefully conducted

de novo review of this claim in its entirety reveals

that the claimant has failed to prove that she is

entitled to additional medical treatment in the form of

injections and a neurostimulator. 
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First, I note inconsistencies in the claimant and

her husband’s testimony and the medical records

regarding a neurostimulator trial.  Whereas the claimant

and her husband testified that she has never undergone a

neurostimulator trial, both Doctors Wilson and Roman

noted that she had.  While I find no evidence in the

record showing that the claimant has undergone a

neurostimulator trial pursuant to her 1996 compensable

injury, which is the subject of this claim, this does

not discount the fact that the claimant had a prior back

condition which required interventional medical

treatment to include surgery in or about 1981.  Had only

one reviewing doctor noted the claimant’s

neurostimulator trial, reasonable minds might be

persuaded that this was an oversight or error on the

doctor’s behalf.  However, because both Doctors Wilson

and Roman referenced the claimant’s neurostimulator

trial, as well as her pain pump trials, I find that it

is more likely than not that they got this information

from medical documents that they both independently

reviewed, especially absent any evidence of collusion

between these doctors.  In addition, the claimant’s

husband testified that he was not married to the

claimant at the time of her 1981 back injury while she
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was stationed at Fort Knox.  Therefore, he could not

have personal knowledge of the specific treatment the

claimant received at that time.

While I find that there is no evidence contained

within the record of the claimant having undergone a

neurostimultor trial, I also find that documentation

relating to a psychological evaluation that the claimant

reportedly underwent during the course of her treatment

with Dr. Thurman is conspicuously missing from the

record, as well.  Noting that Dr. Thurman reported that

this psychological evaluation was essential prior to a

neurostimulator trial - a prerequisite of which the

claimant was well-aware - yet the claimant failed to

produce documentation of this evaluation, I find that

the claimant’s testimony lacks credibility.  Because I

find that the claimant’s testimony lacks credibility, I

further find that the claimant’s denial of ever having

undergone a neurostimulator trial is questionable.  In

addition, because the claimant’s 1981 back injury

occurred prior to her marriage to Mr. Shifflett, he

would not necessarily know whether she had undergone

such a trial pursuant to her first back injury. 

Therefore, I find that his testimony in this regard is

of little probative value, and I credit the medical
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reports of Dr. Wilson and Dr. Roman, in which they both

referenced that the claimant had previously undergone an

unsuccessful neurostimulator trial, over the testimony

of the claimant and her husband that she has not.

Moreover, Dr. Thurman opined that a neurostimulator

would potentially reduce the claimant’s reported leg

pain, in turn reducing the amount of pain medication

prescribed.  However, Dr. Thurman stated that the

claimant would “have to undergo a psychological

evaluation prior to a neurostimulator trial.”  Dr.

Thurman acknowledged that the claimant did, in fact,

reportedly undergo such an evaluation, but she indicated

that she was never furnished with documentation

regarding that evaluation.  

Because I find credible medical reports from

Doctors Wilson and Roman referencing a previous failed

spinal cord stimulator trial, combined with the fact

that the claimant reportedly underwent a psychological

evaluation but failed to provide a report of that

evaluation to her treating pain management physician or

to include any documentation of that evaluation in the

record, I find that the claimant has failed to provide

substantial evidence that this proposed treatment is

reasonably necessary for the treatment of her 1996
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compensable back injury.  Without the requisite proof to

show that a spinal cord stimulator is reasonably

necessary for the treatment of her compensable back

injury, I am persuaded by Dr. Roman’s statement that

“[n]o spinal cord stimulators are going to work” for the

claimant.  Therefore, I find that the claimant has

failed to prove that a spinal cord stimulator is

reasonably necessary for the treatment of the claimant’s

1996 compensable injury and that this form of treatment

should be denied.

With regard to further injections, I also agree

with the opinions of Doctors Wilson and Roman, who have

both advised against the further use of steroid

injections as a viable treatment for the claimant’s

chronic back pain.  More specifically, while the

claimant reported to Dr. Thurman that she experienced a

temporary decrease of symptoms as a result of these

injections, the record shows that the claimant actually

showed improvement in her pain after Dr. Thurman changed

her prescription regimen to longer lasting pain

medications.  In fact, by January 16, 2014, the

claimant’s symptoms had reportedly become stable.  In

addition, Dr. Thurman testified that she increased the

claimant’s prescription dosage of dilaudid after her
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injections were discontinued, and that this stabilized

the claimant’s symptoms.  Furthermore, although Dr.

Thurman testified that the claimant continues to have a

lot of pain and that she is not “functioning up to level

as she was when she had the injections,” Dr. Thurman

admitted that her opinion was based entirely on history

given to her by the claimant, and that she had no

independent knowledge to objectively support her opinion

regarding the claimant’s level of pain or its

debilitating side-effects.  Moreover, Dr. Thurman agreed

there has been no overall change in the claimant’s

condition or her level of physical functioning over the

course of her treatment of the claimant. 

Doctors Thurman, Wilson, and Roman agreed that

there were potentially serious risks associated with the

claimant’s continued use of steroid injections for the

management of her pain.  I find Dr. Roman’s statement of

these risks most compelling: “The chronic exposure to

steroids also puts her at risk for advanced bone

degeneration. Particularly if there is no up-side to the

procedures, the risk would be medically unacceptable and

the procedures would be unnecessary.”  

Further, Dr. Wilson stated that clinical guidelines

have not tended to be supportive of the clinical
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efficacy and medical necessity of epidural steroid

injections in the treatment of post laminectomy syndrome

based on the limited sustainable therapeutic benefit,

such as in the claimant’s case where there was a lack of

objective evidence of clinically significant sustainable

therapeutic benefit from quarterly administration of

intraspinal corticosteroids caudal epidural steroid

injections.  Finally, I note that whereas Dr. Thurman

opined that the continuation of epidural steroid

injections might benefit the claimant by reducing her

pain and increasing her level of functioning, Dr.

Thurman admitted that her opinion was based entirely on

history given to her by the claimant, and that she had

no independent knowledge by which to objectively support

her opinion.  Moreover, Dr. Thurman testified that

increasing the claimant’s prescription dosage of

dilaudid after her injections were discontinued had

stabilized the claimant’s symptoms; that the claimant’s

condition had become stable with her pain medications;

and that there had been no overall change in the

claimant’s condition or level of physical functioning

over the course of her treatment of the claimant, which

included that time during which the claimant was still

receiving lumbar injections.
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Based upon the above and foregoing, I find that the

claimant has failed to prove that continued steroid

spinal injections are reasonably necessary for the

treatment of her 1996 compensable back injury.  In fact,

the credible evidence in this claim demonstrates that

the continued administration of these injections might

do the claimant more harm than good, especially in view

of the fact that the claimant’s symptoms are being well-

maintained by her current medications and her symptoms

have, in fact, become stable.  Therefore, I find that

additional medical treatment in the form of spinal

injection therapy should be denied. 

In conclusion, I find that the claimant has failed

to prove that she is entitled to additional medical

treatment in the form of injections and a spinal cord

stimulator.  Therefore, I must dissent from the award of

additional medical treatment in the form of injections,

and I concur in the finding that the claimant has failed

to prove that a spinal cord stimulator is reasonable and

necessary medical treatment.  Accordingly, I must

dissent, in part, from and concur, in part, with the

majority opinion.

                                                       
                        KAREN H. McKINNEY, Commissioner
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Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion. I agree with the award

of additional medical benefits including injection

therapy. However, I would award the claimant a spinal

cord stimulator as well, as the conclusion of the

majority is unconscionable and speculative.

The Administrative Law Judge’s opinion on the

spinal cord stimulator question is well-reasoned and

sound, and I adopt it. 

In addressing the propriety of the spinal cord

stimulator, the majority first discusses the claimant’s

pain pump implantations, which were unsuccessful, due to

pain at the site of the actual pump in her abdomen and

later her underarm. The success or lack thereof of the

pain pumps is irrelevant to the reasonableness of a

spinal cord stimulator. The pump and the stimulator

operate in far different manners. They are not the same,

and there is no evidence that a trial of one has any

bearing on the potential benefit of the other.

The claimant was injured in 1996. She

underwent intensive treatment since that time. There is
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no record of any recommendation of a spinal cord

stimulator trial or implantation procedure, until

December 22, 2011, when Dr. Thurman suggested the trial.

There is no record of any actual spinal cord stimulator

trial or implantation procedure, ever. The claimant did

use a TENS unit, which is a transcutaneous electrical

nerve stimulation device.

On December 17, 2009, Dr. Fisher, who had seen

the claimant for previous thirteen years, wrote that

after the onset of her pain at work, she:

was treated conservatively, ultimately
received an operation, and developed
postlaminectomy pain syndrome. She has had at
one time one of our implanted pumps. This was
ultimately removed because of continuous
difficulty in maintaining the pump and/or
adequate medication.

The record contains no reference to any spinal

cord stimulator on or prior to December 17, 2009. Dr.

Fisher did not mention a spinal cord stimulator in that

note. He regularly recited the claimant’s course of

treatment to include conservative treatment, surgery and

injection therapy, in his notes regarding her

injections. On January 21, 2010, including “stimulation”

in that list of treatment:

Over the years, she has had stimulation, she
has had implanted pumps, and all of this has
been accompanied by her [sic] a stormy course
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and so ultimately, the pump was removed and
she will continue with these blocks.

Dr. Fisher performed an injection for the

claimant again on March 17, 2010. He did not reference a

spinal cord stimulator in his history. Dr. Fisher

performed another injection on April 22, 2010. He did

not mention a spinal cord stimulator in his history. On

August 4, 2010, Dr. Fisher stated that the claimant was

“referred to our service where she had a number of

blocks, she has had a trial of stimulation, and she has

had for awhile an implanted narcotic infusion pump...”

He saw the claimant three more times, and then in

February 2011, he wrote that she had “spinal cord

stimulation which was not of any benefit.” Yet in May

2011, Dr. Fisher described her course of treatment, but

did not mention a spinal cord stimulator.

The claimant saw Dr. Thurman on October 26,

2011, at which time she reviewed her history. She

reported her injury, her physical therapy, her pain

pumps, her medications and injections, and her use of a

TENS unit. There is no mention of a spinal cord

stimulator in her history. In December 2011 Dr. Thurman

recommended a neural stimulator trial. 

A July 2013 medical review document reflects

that the claimant failed to receive benefit from a
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spinal cord stimulator, with no date, provider or other

detail offered. The report shows that the reviewed did

not have a document regarding a spinal cord stimulator

trial, or any document prior to February 2011. Dr. Roman

performed an independent medical evaluation in February

2014. He stated that the claimant had spinal cord

stimulators placed and removed, based on his review of

the medical records. It does not appear that Dr. Roman

did more than review the records offered. He felt the

stimulator would not work.

The record gives us a mention of “stimulation”

which could easily be referring to the TENS unit, which

is a stimulator intended to reduce pain, especially in

light of Dr. Fisher’s statement “over the years.” Dr.

Fisher did not use a more specific designation than

“stimulation” the first two times he used it. There is

no record of a recommendation for a spinal cord

stimulator prior to these mentions by Dr. Fisher. There

is no record stating by whom the procedure was performed

or when or where or what the results were. There are no

records of bills paid or unpaid by the respondents.

There is no evidence to support this sudden reference

appearing after fourteen years of treatment by Dr.

Fisher. 
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I find that Dr. Fisher was referencing the

claimant’s prior use of a TENS unit, or he had added

stimulation in error to her record. One way or another,

that reference was misconstrued later, and that

misconstruction was the basis for his later statement

that spinal cord stimulation had failed, as well as the

basis for the opinion’s of the reviewer and Dr. Roman.

Remarkably, the majority is willing to rely

upon these unsubstantiated statements, despite the

medical record which plainly shows that the claimant did

not have such a procedure. It is quite true that the

claimant has to prove her entitlement to benefits by a

preponderance of the evidence, but the majority may not

use speculation and conjecture as a basis for a finding

of fact. 

It is telling that the respondents did not

offer evidence of the phantom procedure up, especially

since they would have been the ones to approve and

finance such a procedure. The claimant and her husband,

who attended all of her medical procedures, both

testified that they understood what spinal cord

stimulator trials and implantations were and that she

had not had such a procedure. Again, if the procedure

had been performed, it would have been in the
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respondents’ best interest to challenge the claimant’s

credibility with proof that the procedure had been

performed. There is no evidence of which physician had

performed the alleged procedure, or where, or when. 

The only evidence to support the majority’s

conclusion that the claimant had a prior stimulator

trial is a reference in one medical record that then

took a life of its own, without substantiation, in

future records. Given the variety of procedures and

treatment the claimant underwent, including multiple

surgeries and the implantation of a pain pump and then

its removal and re-implantation, it is not surprising

that a review of her treatment by a physician contained

an error. However, given the records documenting the

claimant’s pain pump experience, it is baffling that Dr.

Fisher’s records would not reflect the same for the

alleged spinal cord stimulator, unless it had not

occurred. The majority has not addressed the spontaneous

appearance of this new item in her history, without

supporting documentation.

The claimant has suffered mightily as a result

of her injury, and a spinal cord stimulator has been

recommended as a possible means for her to escape her

daily pain. Yet, without a record of the actual



SHIFFLETT - E616212 39

procedure or any substantive evidence that it was

performed, the majority is willing to speculate that the

procedure was performed without success. 

Further, the majority is willing to speculate

that the circumstances of the speculated procedure were

such to bar the possibility of future success. Dr.

Thurman stated that if a spinal cord stimulator trial

had been unsuccessful, she needed to know the

circumstances surrounding it, to determine whether a

second attempt is appropriate. She testified that

sometimes an unsuccessful trial precedes a successful

one. Thus, the speculative procedure - even if it is not

imaginary - should not bar the claimant’s ability to

receive a new spinal cord stimulator, because an

unsuccessful attempt does not preclude later successful

attempts. 

The majority has determined that a procedure

occurred, for which no records exist despite the

respondents’ intimate involvement in the claimant’s

care, and have based the decision to deny a new

procedure upon that procedure’s failure, without any

evidence as to when it occurred or failed, how or why it

failed, how it was performed. In addition to speculating

the existence of the procedure, there is no analysis of
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how its alleged performance and alleged failure can

inform the decision of whether Dr. Thurman’s recommended

procedure is appropriate.

The claimant has presented evidence that the

procedure is recommended and appropriate for the

symptoms resulting from her compensable injury. She has

presented convincing evidence that the challenges to the

procedure are specious at best, unfounded, and

unreliable. The only reliable evidence shows that the

claimant has leg pain which can be resolved by the

spinal cord stimulator. I would make that award.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

                                                       
                        PHILIP A. HOOD, Commissioner


