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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE WILLIAM C. FRYE,
Attorney at Law, North Little Rock, Arkansas.

Respondents represented by the HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed November 24, 2015.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The employer-employee relationship existed
on September 20, 2012, when the claimant
sustained a compensable injury to his low
back.
2. At the time of his injury, the claimant’s
average weekly wage of $592.74 entitled him to
TTD/PPD benefits in the weekly amounts of
$395.00/$296.00, respectively.
3. The respondents controvert in its entirety
the claimant’s claim for additional temporary



SEALS - G208307 2

disability benefits.
4. The claimant has failed to establish by a
preponderance of the evidence that his low
back problems at issue beginning in early 2015
are causally related in any way to the
compensable low back injury that he sustained
on September 20, 2012. This claim for
additional benefits must therefore be denied
in its entirety.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the November 24, 2015 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must dissent from the majority opinion. I find that

the claimant has established that his need for treatment

in 2015 and forward was causally connected to his

compensable 2012 injury, and that he is entitled to

additional temporary total disability benefits,

additional medical benefits, and attorneys’ fees.

The claimant sustained a compensable low back

injury, on September 20, 2012. Dr. Shahim performed

surgery, and the claimant returned to work in 2013. The

claimant had regular evaluations since that time through

his family physician. 

The claimant, forty-nine years of age, had

done manual labor his whole life. He married the

respondent employer’s daughter and worked with him for

the next twenty-two years, building houses. The

compensable injury occurred while he was picking up

rocks and construction trash. An MRI showed severe

spinal stenosis at L4-5 due to a massive disc

herniation. His symptoms were severe. Surgery was

recommended and performed on March 29, 2013. By June

2013, the claimant was “improved” with no significant
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back, hip or leg pain. He was released to light duty and

then, in August 2013, to full duty. He testified that he

experienced soreness while working. He was followed by

his primary care physician for his back from the time

Dr. Shahim released him. 

In early 2015, the claimant tripped over a

vacuum hose on the stairs of a home in which he was

working for the respondents. He slipped and twisted at

the same time, and he had pain. He felt pain in his

lower back at the same place that he had his 2012 back

injury, with pain in his right leg. The claimant

presented to Dr. Shahim on February 23, 2015, when he

reported that he had “been doing well” after his disc

herniation and surgery, “until recently,” when he had an

on-the-job fall and, as a result, injured his left elbow

and wrist and had an “aggravation” of his back pain,

with intermittent radicular pain into his right leg. Dr.

Shahim planned an MRI, prescribed Mobic and Neurontin,

and took the claimant off work. 

Also in early 2015, the claimant had an

argument with his fiancee, who shoved him at that time.

He testified that he did not experience any pain or

injury as a result of this altercation. He denied that
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he had fallen at any time, other than at the house in

which he had been working.

During the 2013 surgery, Dr. Shahim stated

that he removed all of the disc material at L4-5. The

Administrative Law Judge, and therefore the majority,

concluded that, because there is no disc material at L4-

5, there could be no recurrence of his injury. It is

true that, in the absence of disc material, a herniated

disc could not occur. However, a herniated disc is not

the only generator of pain in the low back. For example,

fusion surgery, post-surgical degenerative change and

scar tissue often cause pain, independent of the

presence of disc material, and each of these conditions

would be directly related to the claimant’s compensable

injury. Therefore the removal of all the disc material

does not remove the possibility that the claimant’s

current pain and limitations are not directly related to

the damage sustained in 2012 and the surgical repair

performed in 2013. 

Further, the claimant testified that he was

never pain-free after the surgery. This is supported by

the medical records of Dr. Shahim, who on June 10, 2013,

noted that the claimant did have some pain, about 10% of

the pain he had prior to surgery. Dr. Shahim released
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him to full duty, with the recommendation to avoid

bending, twisting and heavy lifting. Two months later,

Dr. Shahim noted that the claimant had back pain, and he

released him with the recommendation to limit heavy

lifting.

When the primary injury is shown to have

arisen out of and in the course of employment, the

employer is responsible for any natural consequence that

flows from that injury. Wackenhut Corp. v. Jones, 73

Ark. App. 158, 40 S.W.3d 333 (2001). The basic test is

whether there is causal connection between the two

episodes. Id. A causal connection is established when

the compensable injury is found to be “a factor” in the

resulting need for medical treatment, even though the

compensable injury is not the major cause of the

disability or need for treatment. Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004). 

The issue in this claim is whether the

claimant’s entitlement to benefits is barred by Ark.

Code Ann. Sec. 11-9-102(4)(F)(iii):

Under this subdivision (4)(F), benefits shall
not be payable for a condition which results
from a nonwork-related independent intervening
cause following a compensable injury which
causes or prolongs disability or a need for
treatment. A nonwork-related independent
intervening cause does not require negligence
or recklessness on the part of a claimant.
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In Davis v. Old Dominion Freight Line, Inc.,

341 Ark. 751, 20 S.W.3d 326 (2000), the Arkansas Supreme

Court determined that Act 796 of 1993 incorporated the

existing case law regarding independent intervening

cause, in particular Guidry v. J & R Eads Constr. Co.,

11 Ark. App. 219, 669 S.W.2d 483 (1984). Under the

Guidry test, “if there is a causal connection between a

primary compensable injury and the subsequent

disability, there is no independent intervening cause

unless the subsequent disability is triggered by

activity of the claimant that is ‘unreasonable under the

circumstances.’" Davis, supra at 755-6, citing Guidry,

11 Ark. App. at 223, 669 S.W.2d at 485 (1984). The

determination of whether there is a causal connection

between the injury and the disability is a question of

fact for the Commission to determine.  Carter v.

Flintrol, Inc., 19 Ark. App. 317, 720 S.W.2d 337 (1986).

In Davis, supra, the claimant had a

compensable ankle injury which was repaired surgically. 

However, while still healing, the claimant stepped

awkwardly to avoid stepping on a child, causing

disruption of the original surgical repair. The Arkansas

Supreme Court remanded the claim to the Full Commission
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to determine whether the necessary causal connection

existed, and whether or not the disruption of the

healing process of Davis's primary injury was caused by

unreasonable conduct. In Davis v. Old Dominion Freight

Line, Full Commission Opinion filed August 14, 2000 (WCC

No. E616249), the Full Commission awarded benefits,

finding that there was a causal connection between the

original compensable injury and subsequent disability,

and that the claimant's attempt to avoid stepping on his

toddling niece was not unreasonable under the

circumstances.

In K II Constr. Co. v. Crabtree, 78 Ark. App.

222, 79 S.W.3d 414 (2002), the claimant suffered an

admittedly compensable back injury and, while within his

healing period, experienced an increase in pain lifting

a one and one-half gallon gas can. The claimant’s

symptoms were consistently reported since the occurrence

of the original injury.  The Court affirmed the finding

that there was no independent intervening cause to

prevent the claimant’s recovery of benefits.

Similarly to these two cases, the claimant was

engaged in reasonable behavior, walking up the stairs in

a house in which he was working at a job to which he had

been released to return, when he slipped and twisted.
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This was not a dramatic fall down the stairs, but a slip

and a twist. His pain flared, at the exact location of

his prior injury. The location of the pain, coupled with

the fact that the claimant had never been totally pain-

free, shows that the original injury was a factor in his

current need for treatment. All the claimant has to show

is that the compensable injury is a factor in the need,

and the claimant has done that.

For the foregoing reasons, I dissent from the

majority opinion.

                                                       
                        PHILIP A. HOOD, Commissioner


