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OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed July 22, 2015.  The administrative

law judge found that the claimant proved she was

permanently totally disabled.  After reviewing the

entire record de novo, the Full Commission finds that

the claimant did not prove she was permanently totally
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disabled.  We find that the claimant proved she

sustained wage-loss disability in the amount of 35%.  

I.  HISTORY

Dianna Lynn Schall, now age 47, testified that she

was a high school graduate and had earned an Associate

Degree in Nursing.  The claimant testified that she

became employed as a registered nurse for the

respondents, University of Arkansas for Medical

Sciences, in 2008.  The parties stipulated that the

claimant “sustained a compensable injury to her right

shoulder” on July 11, 2009.  The claimant testified that

she “hyper-extended” her arm while moving a hospital

patient.  The claimant agreed on cross-examination that

she did not return to work for the respondents or any

other employer since the July 11, 2009 compensable

injury.  A Form AR-S, Supplemental Report indicated that

the claimant’s employment was terminated on January 7,

2010 “for medical reasons.”  The claimant testified, “I

was terminated for drawing my long-term disability.”

According to the record, the claimant underwent

surgery on June 14, 2010: “1.  Right shoulder open

exploration and debridement of joint.  2.  Debridement

of unstable posterior labral tear.  3.  Debridement of
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biceps tendon tenosynovitis and biceps tenodesis.”  The

post-operative diagnosis was “1.  Right shoulder

degenerative posterior labral tear.  2.  Right shoulder

biceps tenosynovitis.  3.  Right shoulder capsular

contracture.  4.  Mild arthropathy of the glenoid.”   

The claimant treated with physicians in California

beginning September 1, 2010.  Dr. Harry A. Khasigian

performed surgery on March 10, 2011:  “1.  Labral

debridement and exploration.  2.  Debridement of

glenoid.  3.  Debridement of subacromial bursa.  4. 

Debridement of humeral head.”  The post-operative

diagnosis was “1.  Degenerative joint disease of

glenoid.  2.  Degenerative joint disease, humeral head. 

3.  SLAP tear, bicipital tenotomy and tenodesis. 

4.  Impingement syndrome.  5.  Subacromial bursitis.”

The claimant underwent a “Right shoulder

hemiarthroplasty” on January 23, 2012.  The post-

operative diagnosis was “Right shoulder humeral head

osteoarthritis.”  The claimant was provided physical

therapy following surgery.    

The parties have stipulated that the claimant

reached maximum medical improvement on October 1, 2013. 

Dr. James Van Den Bogaerde reported on October 11, 2013:
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Ms. Huff is a 45-year-old woman who returns to
clinic for followup on her right shoulder
revision replacement.  She is approximately 10
months out from this surgery and feels as
though she has had pain relief from the
surgery.  She is reasonably satisfied with the
improvement in her symptoms.  However, she
still has considerable pain, weakness and lack
of function given the multiple surgeries she
has had on her shoulder.  I think she has
achieved maximum medical improvement and she
is being made permanent and stationary on
10/01/2013 as she has not made any progress
since her last visit to our clinic several
months ago.  She was 1st seen by me in
November of 2012 for a failed
hemiarthroplasty.  She originally sustained a
work related injury to her right dominant
shoulder in July of 2009 when she was a nurse
working at University of Arkansas and was
transferring a patient who subsequently fell
on her and she dislocated her right shoulder
and sustained a rotator cuff tear.  She
apparently developed adhesive capsulitis and
underwent an arthroscopic lysis of adhesions
and had a pain pump placed in her shoulder and
a biceps tenotomy was also done and apparently
had a pain pump placed in her shoulder for the
second procedure.  She had at least 2-3
arthroscopic surgeries when she was seen by
Dr. Szabo in October of 2011.  He eventually
did a hemiarthroplasty on her shoulder because
she had developed arthrosis.  The
hemiarthroplasty seemed to provide her with
some pain relief but several months after the
hemiarthroplasty she picked up a gallon of
milk when she felt an acute pop in the
anterior aspect of the shoulder and was unable
to actively lift her shoulder, had increasing
pain and weakness and loss of motion in the
shoulder.  That is when I saw her and felt
that she had a failed hemiarthroplasty due to
glenoid arthrosis as well as a subscapularis
rupture.  We discussed with her nonoperative
care versus revision and she wished to pursue
revision surgery so we went on to a revision



SCHALL - F907987 5

shoulder replacement on 01/30/2013 at which
point, the humeral head cap was removed, a
total shoulder replacement was placed and the
subscapularis repair was done.  Since that
time, she has made progressive improvement
through physical therapy until we last saw her
in July at which point her progress seemed to
be cease.  She has relatively good passive
range of motion but poor active range of
motion.  Pain with any activity and weakness
most likely secondary to pain.  We obtained
new x-rays today which showed no
complications.  The prosthesis is in good
position and well fixed and we feel as though
there are no good options to help alleviate
the patient’s remaining symptoms at this
point, and she wishes to not pursue any
further course of treatment at this time and
be made permanent and stationary.

I therefore examined her and the examination
is in the last clinic note dated 10/01/2013
and went on to do an impairment rating.  First
of all, because she has a total shoulder
arthroplasty, she is given a 24% upper
extremity impairment based on table 16-27 page
506 in the 5th Edition Guide to Permanent
Impairment.  In addition to that, she has loss
of range of motion in all planes and her loss
of flexion results on a 6% impairment rating,
her loss of abduction a 3% impairment rating,
loss of external rotation 1%, loss of internal
rotation 2% upper extremity impairment
rating....the loss of strength is a total of
12% impairment, the loss of motion another
12%.  This is added to the total shoulder
arthroplasty for a total of 48% upper
extremity impairment rating, and this is
converted to 29% whole person impairment
rating based on the tables in the Guides to
Permanent Impairment.  In addition to this
29%, I add 2% because she has pain with any
activity and so she has a total impairment
rating whole person impairment rating of 31%
as a result of this poor result from an injury
and then multiple surgeries on her shoulder. 
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I attribute this impairment entirely to the
injury at work as she had no injury to her
shoulder, no dysfunction, no pain in her
shoulder prior to the work-related injury. 
She has unfortunately had poor results from
her surgeries after the injury which has led
her to the painful shoulder replacement.  

In terms of future restrictions, because she
is very young and has a total shoulder
arthroplasty, we would restrict her from
lifting any more than 5 pounds to prevent
damage to the arthroplasty.  Additionally, she
cannot comfortably lift more than 5 pounds. 
She will not be able to lift patients to
perform CPR because of the discomfort in her
shoulder and potential risk at injuring her
prosthetic joint.  

Additionally, she is taking narcotic
analgesics for pain relief and is taking
oxycodone 10 mg 3 times daily and Norco 10/325
four times daily, so those will limit her
capacity to gain employment as a nurse.  I do
believe because of the long list of surgeries
she has had, her current medications and level
of pain, she is likely to require future
medical treatment for this, which would
potentially include additional physical
therapy, pain management services, additional
surgery or injections.     

The parties stipulated that the claimant “was

assigned an impairment rating of 31% to the body as a

whole.  Respondent No. 1 accepted this rating and is

paying the claimant permanent partial disability

benefits pursuant thereto.”  

Dr. David Collins provided an Independent Medical

Evaluation on January 14, 2015 and stated that he agreed
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the claimant had sustained a 31% permanent anatomical

impairment rating.  Dr. Collins stated, “#4 What are her

physical restrictions or limitations?  An FCE is

approved if needed.  She is best served with an

occupation whereby the arm is used below shoulder level

with no forces more than 15 pounds.  Optimally this

would be a sedentary occupation utilizing desktop work

tools and materials.”  A pre-hearing order was filed on

February 9, 2015.  The claimant contended that “on

July 11, 2009 she sustained an injury to her right

shoulder in the course and scope of employment.  The

claimant has undergone six operations and was ultimately

released at maximum medical improvement with a 30%

impairment rating which the respondents have accepted. 

The claimant’s treating physician, Dr. David Altman,

noted that the claimant cannot lift anything over five

pounds without dropping it and that she basically has no

strength in her right arm.  Dr. Altman noted that she

had chronic right shoulder pain and that her surgeon,

Dr. Van Den Bogaerde, declared her to be permanent and

stationery.  As such, the claimant contends that she is

permanently and totally disabled or, in the alternative,

that she has wage loss, and that her attorney is
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entitled to attorney’s fees.”

The respondents contended, among other things, that

the claimant “is not permanently and totally disabled as

a result of her on-the-job injury sustained on July 11,

2009.  The claimant has reached maximum medical

improvement for her shoulder injury and all appropriate

benefits have been paid to her.  The claimant now lives

in California, and the respondents contend that the

claimant is not entitled to wage-loss disability

benefits based on information currently available.”    

A hearing was held on April 23, 2015.  The claimant

testified that she continued to suffer with chronic pain

in her right shoulder.  The claimant testified that she

was unable to drive, because “I can’t lift my arm up to

put it on the steering wheel, and I’m under the

influence of narcotics all the time.”  The claimant

testified that she took medications including

Hydrocodone, Oxycodone, Phenergan, Baclofen, and anti-

depressants.  The claimant testified that she consumed

pain medication four times daily, which made her sleepy,

and afterward she would stay in her bedroom and watch

television.  The claimant testified that she had not

applied for any employment, “Because I take narcotics.” 
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The claimant testified that she had been approved for

Social Security Disability benefits.      

An administrative law judge filed an opinion on

July 22, 2015.  The administrative law judge found,

among other things, that the claimant proved she was

permanently and totally disabled.  The respondents

appeal to the Full Commission.  

II.  ADJUDICATION

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability

to earn a livelihood.  Cross v. Crawford County Mem.

Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).  In

considering claims for permanent partial disability

benefits exceeding the employee’s percentage of

permanent physical impairment, the Commission may take

into account, in addition to the percentage of permanent

physical impairment, such factors as the employee’s age,

education, work experience, and other matters reasonably

expected to affect her future earning capacity.  Ark.

Code Ann. §11-9-522(b)(1)(Repl. 2012).

Ark. Code Ann. §11-9-519(e)(Repl. 2012) provides:

(1) “Permanent total disability” means
inability, because of compensable injury or
occupational disease, to earn any meaningful
wages in the same or other employment.  
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(2) The burden of proof shall be on the
employee to prove inability to earn any
meaningful wage in the same or other
employment. 

 
The Full Commission reviews an administrative law

judge’s decision de novo, and it is the duty of the

Commission to conduct its own fact-finding independent

of that done by an administrative law judge.  Crawford

v. Pace Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996). 

The Full Commission makes its own findings in accordance

with the preponderance of the evidence.  Tyson Foods,

Inc. v. Watkins, 31 Ark. App. 230, 792 S.W.2d 348

(1990).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).

In the present matter, the claimant is only age 47. 

The claimant is a high school graduate with a nursing

degree, and she became employed as a registered nurse

for the respondents in 2008.  The parties stipulated

that the claimant sustained a compensable injury to her

right shoulder on July 11, 2009.  The claimant generally

testified that she had not attempted to return to work

for any employer since that time.  The record indicates

that the claimant’s employment with the respondents was
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terminated on January 7, 2010 “for medical reasons.” 

The claimant underwent right shoulder surgery in June

2010.

The claimant subsequently relocated to California,

and the record indicates she underwent two additional

shoulder surgeries.  The parties have stipulated that

the claimant reached maximum medical improvement on

October 1, 2013.  Dr. Van Den Bogaerde reported on

October 11, 2013 that claimant had sustained a 31%

whole-person impairment rating.  The parties stipulated

that the respondents have accepted and are paying the

31% rating.

Dr. Van Den Bogaerde opined on October 11, 2013,

“In terms of future restrictions, because she is very

young and has a total shoulder arthroplasty, we would

restrict her from lifting any more than 5 pounds to

prevent damage to the arthroplasty.  Additionally, she

cannot comfortably lift more than 5 pounds.  She will

not be able to lift patients to perform CPR because of

the discomfort in her shoulder and potential risk at

injuring her prosthetic joint.”  Dr. Van Den Bogaerde

also stated that the claimant’s reliance on narcotic

analgesics “will limit her capacity to gain employment
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as a nurse.”  

The record therefore indicates that the claimant

probably cannot return to work as a registered nurse,

treating patients in a professional hospital setting. 

Nevertheless, no treating physician has opined that the

claimant is physically unable to resume any gainful

employment.  The Commission is not required to believe

the testimony of the claimant or any other witness but

may accept and translate into findings of fact only

those portions of the testimony it deems worthy of

belief.  Farmers Co-op v. Biles, 77 Ark. App. 1, 69

S.W.3d 899 (2002).  In the present matter, we do not

find credible the claimant’s testimony that she is now

confined to her bedroom as a result of the compensable

injury and resulting surgeries.  We reiterate Dr. Van

Den Bogaerde’s opinion that the claimant was able to

return to restricted work, and in addition Dr. Collins

opined, “She is best served with an occupation whereby

the arm is used below shoulder level with no forces more

than 15 pounds.  Optimally this would be a sedentary

occupation utilizing desktop work tools and materials.” 

Neither examining physician opined that the claimant was

physically unable to resume any appropriate gainful
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employment, and neither physician stated that the

claimant was unable to return to work due to a reliance

on prescription narcotic medication.  The evidence

demonstrates that the claimant is not motivated to

return to appropriate gainful employment.  The

claimant’s lack of interest in returning to work is an

impediment to the Commission’s full assessment of the

claimant’s alleged permanent total disability.  See City

of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946 (1984).  Based on the claimant’s age, education,

work experience, loss of her job at University of

Arkansas for Medical Sciences, and lack of motivation to

return to work, the Full Commission finds that the

claimant proved she sustained wage-loss disability in

the amount of 35%.  

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

proved she sustained wage-loss disability in the amount

of 35% in addition to the claimant’s stipulated 31%

permanent anatomical impairment.  The claimant did not

prove she was permanently and totally disabled.  The

claimant proved that the July 11, 2009 compensable

injury was the major cause of her 31% anatomical



SCHALL - F907987 14

impairment and 35% wage-loss disability.  The

respondents do not dispute the claimant’s assertion in

her post-hearing brief that she alone paid the premium

for her long-term disability policy through UNUM.  The

respondents are therefore not entitled to an offset in

accordance with Ark. Code Ann. §11-9-411(Repl. 2012). 

See Brigman v. City of West Memphis, 2013 Ark. App. 66

(Ark. App. 2013).  

The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(Repl. 2012).  For prevailing in part on appeal, the

claimant’s attorney is entitled to a fee of five hundred

dollars ($500), pursuant to Ark. Code Ann. §11-9-715(b)

(Repl. 2012).  

IT IS SO ORDERED.  

 

  
SCOTTY DALE DOUTHIT, Chairman

KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,
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I concur in part with but must dissent in part from the

majority opinion. I agree with the majority opinion,

that the claimant is entitled to 35% wage loss

disability in addition to her 31% permanent anatomical

impairment and an attorney’s fee, and that the

respondents are not entitled to an offset for long-term

disability benefits. I dissent, because I would have

affirmed and adopted the Administrative Law Judge’s

opinion awarding permanent total disability benefits.

The claimant’s injury caused an impairment

equivalent to the loss of use of one-third of her body.

She could no longer work or get licensed as a nurse,

meaning that she could not use her training, even within

her extremely limited capabilities. She required daily

use of narcotics, which eliminates many types of jobs,

which only compounds her limitations arising out of her

lifting restrictions and her lack of other training. Of

course, she is not motivated to return to work, when she

cannot return to work. The claimant is no longer able to

engage in her hobbies or even many activities of daily

living. She developed depression as a result of her

significant pain and limitations, and she stays sleepy

due to the effects of her medication. There is no
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credible evidence to suggest that she is able to work or

that she has any skills that she can utilize with her

restrictions and medications. The claimant has proven

that she is permanently totally disabled.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

PHILIP A. HOOD, Commissioner


