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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F212139

DANIEL ROTEN,
EMPLOYEE                         CLAIMANT

ARKANSAS STATE HIGHWAY & 
TRANSPORTATION DEPARTMENT,
EMPLOYER   RESPONDENT 

STATE OF ARKANSAS/PUBLIC EMPLOYEE,
INSURANCE CARRIER/TPA           RESPONDENT 
     

OPINION FILED DECEMBER 21, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE BRIAN H. RATCLIFF,
Attorney at Law, El Dorado, Arkansas.

Respondents represented by the HONORABLE ROBERT H.
MONTGOMERY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed September 2, 2016. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The claimant established by the
preponderance of the evidence that he
was temporarily totally disabled from
March 1, 2016, through the date of the
hearing conducted on July 14, 2016, and
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continuing to a date yet to be
determined.

2. The claimant has established by the
preponderance of the evidence that he
has sustained 61% impairment rated to
the foot.

3. The respondents are entitled to a
dollar-for-dollar offset against current
and future liability for indemnity
benefits to the extent, if any, that as
a result of the 61% impairment finding
herein, the respondents have previously
overpaid benefits to the claimant for
permanent impairment.

4. The issue of the respondents’
appropriate benefit reduction, if any,
under Arkansas Code Annotated section
11-9-411 is hereby reserved.

5. The claimant’s attorney is entitled to a
controverted attorney’s fee on the
additional temporary disability
compensation awarded herein and on the
difference between the 61% impairment
rated to the foot awarded herein and the
33% impairment rated to the foot
currently accepted by the respondents.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 
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We therefore affirm and adopt the September

2, 2016, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann.

§11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. §11-9-715 as amended

by Act 1281 of 2001.  Compare Ark. Code Ann. §11-9-715

(Repl. 1996) with Ark. Code Ann. §11-9-715 (Repl. 2002). 

           For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

  
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant has failed to prove

that he has sustained sixty-one percent (61%) permanent

physical impairment to his left foot as a result of his

2002 industrial accident.  

It is undisputed that the claimant injured his

great left toe in an industrial accident on October 14,

2002.  It is further undisputed that this fracture

resulted in numerous surgical and other medical

procedures, the most recent being a “[l]eft fifth (5th)

metatarsal plantar exostectomy/nerve resection with

digital nerve resection” performed by the claimant’s

primary treating surgeon, Dr. Larry Nguyen, on February
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29, 2016.  Following an independent medical evaluation,

this surgery was deemed necessary in order to address a

metatarsal nonunion, a spur, and digital nerve

impingement.  

In a medical report dated June 5, 2016, Dr.

Nguyen noted that the claimant’s surgery was healing,

but he advised the claimant that he would “never have a

normal foot status post subtalar fusion and multiple

surgeries on his great and fifth toes.”  Dr. Nguyen

recommended the claimant wear an Arizona brace or a

custom orthotic, and he referred the claimant for

physical therapy at the claimant’s request.  Dr. Nguyen

released the claimant to return to light duty

activities, with no more than four (4) hours of walking

per day and no lifting more than twenty (20) pounds. 

Dr. Nguyen stated that the claimant was to return in six

(6) weeks for additional x-rays, at which time he would

have reached maximum medical improvement. 

The record shows that the claimant was

assigned several permanent physical impairment ratings

prior to his February 29, 2016, surgery; most of which

were assigned by Dr. Nguyen and each of which the

respondent-employer accepted and paid, with the

exception of Dr. Nguyen’s February 29, 2015, ten percent
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(10%) assessment, for which the respondent-carrier

sought a second opinion.  

The claimant’s first permanent physical

impairment rating was assigned by Dr. Jason Stewart on

November 18, 2003, using the AMA Guides to the

Evaluation of Permanent Impairment1, Table 17-8, as

follows:

Extension Flexion Combined

Whole Person 3% 5%    8%

Lower Extremity 7% 12%    19%

Foot Impairment 10% 17%    27%

In summary, Dr. Stewart found that the

claimant’s total percentage of permanent physical

impairment was eight percent (8%) to the body as a

whole, nineteen percent (19%) to the lower extremity,

and twenty-seven percent (27%) to the left foot. 

Concerning these ratings Dr. Stewart added: 

This seems to be the best method
available and gait does not seem to
[be] specific enough. Atrophy does
not reflect the amount of weakness
that he has and neither does the
range of motion impairment. I think
his biggest complaint is not only
pain but balance problems associated
with this, which would be reflected
accurately with muscle weakness
impairment. Therefore, I conclude

1 Dr. Stewart failed to identify which edition of the Guides
he used in assessing impairment. 



ROTEN - F212139 7  

that I think the healing period has
ended and the gains that will be
made after this will be minor I
would expect.

When another surgery was recommended, the

claimant was seen by Dr. Larry Nguyen for a second

opinion.  Thereafter, Dr. Nguyen became the claimant’s

primary treating surgeon.  In a follow-up medical report

dated March 6, 2006, Dr. Nguyen noted that the claimant

was “status post left great toe Moberg osteotomy with

nonunion” which had been performed four-and-a-half (4½)

months earlier.  Although he expressed concern that the

claimant may develop a nonunion which could require

further surgery, Dr. Nguyen opined that the claimant had

reached maximum medical improvement from this latest

procedure, and he assessed the claimant with five

percent (5%) permanent physical impairment to the body

as a whole, twelve percent (12%) to his lower extremity,

and seventeen percent (17%) to the foot “for essentially

cosmetic amputation of the toe based on the AMA

Guidelines, 4th Edition, Chapter 3, page 83, table 63.”  

In a September 9, 2011, follow-up report, Dr.

Nguyen noted that the claimant was “9 months status post

left calcaneal osteotomy with FDL to posterior tibial

tendon transfer.”  Dr. Nguyen assessed the claimant’s

permanent physical impairment on that date as follows:
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I will release him at MMI as of 9-
12-2011 with a permanent partial
impairment rating of 4% whole
person, 10% to the lower extremity,
and 14% to the foot based on the AMA
guidelines, IV Edition, chapter 3,
page 86 for moderate arch
collapse/rockerbottom deformity
consistent with moderate ankle
arthritis. This is a rating that is
in addition to his previous rating
for the great toe.

A clinic report dated June 17, 2014, reflects

that the claimant presented to Dr. Nguyen for a six (6)

month follow-up appointment “status post left subtalar

fusion with iliac crest bone grafting and gastrocnemius

recession.”  Dr. Nguyen pronounced the claimant at

maximum medical improvement for that procedure, and he

assigned the claimant zero percent (0%) permanent

physical impairment for his left ring finger (from which

he took the graft); returned the claimant to full duty

work “as tolerated to pain”; and assessed him with ten

percent (10%) permanent physical impairment to the body

as a whole, twenty-five percent (25%) lower extremity,

and thirty-five percent (35%) to the claimant’s left

foot based on Chapter 3, page 83, Table 62 of the

Guides, 4th edition.  Dr. Nguyen added that this rating

was “in addition” to his previous impairment rating for

his big toe.
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On January 16, 2015, Dr. Nguyen assessed the

claimant with a permanent physical impairment rating of

two percent (2%) whole person, five percent (5%) lower

extremity, and seven percent (7%) to the foot based on

Chapter 3, page 86, Table 64 of the Guides, 4th edition,

for a left fifth (5th) metatarsal osteotomy “x 4

months.”   Again, Dr. Nguyen noted that this rating was

in addition to his previous impairment ratings for “5th

metatarsal deformity with loss of weight transfer.”

Dr. Nguyen’s last impairment rating of record

was on September 20, 2015, at which time he assessed the

claimant with three percent (3%) permanent physical

impairment to the body as a whole, seven percent (7%)

lower extremity, and ten percent (10) foot impairment

following a left fourth (4th) metatarsal stress

fracture, closed, displaced, with routine healing

following a fifth (5th) metatarsal osteotomy with 3-4

and 4-5 plantar neuromas.  Dr. Nguyen used Table 64

found on page 86 of the Third (3rd) Chapter of the

Guides for this assessment.  As before, Dr. Nguyen noted

that this rating was “on top of his previous ratings for

previous subtalar fusion and his great toe and ankle

arthrosis.”

Assistant Professor of Orthopaedic Surgery for

the UAMS Foot/Ankle/Division, Dr. Robert Martin
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conducted an independent medical evaluation on February

2, 2016, in order to determine whether the February 29,

2016, procedure recommended by Dr. Nguyen was medically

necessary.  While Dr. Martin found this surgery to be

reasonably necessary for the treatment of the claimant’s

compensable injury, he also examined the claimant and

reviewed all of his previous impairment ratings as

assigned by Dr. Nguyen to the claimant’s left foot and

ankle.  Dr. Martin concluded that Dr. Nguyen’s

anatomical ratings had been summated incorrectly.  Using

the AMA Guides to the Evaluation of Permanent

Impairment, 4th edition, Dr. Martin calculated the

claimant’s correct permanent physical impairment ratings

as follows:

a. Ankle 3(7)[10], Chapter 3, page
78, table 42

b. Subtalar Fusion 4(10)[14],
Chapter 3, page 81 (Foot)

c. Great Toe 8(18)[25], Chapter 3,
page 77, table 39

d. 5th metatarsal 2(5)[7], Chapter
3, page 86, table 64

Using the Combined Values Chart on page 322 of

the Guides, Dr. Martin concluded that the claimant

sustained permanent physical impairment of “17% Whole

Body,(34% Lower Extremity)[46% foot].” 
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In a letter to the claimant from Workcomp

Claims Specialist with the Arkansas Insurance

Department, Amanda Dinwiddie, dated February 8, 2016,

she noted that the respondent-carrier had already paid

permanent physical impairment ratings for the claimant’s

lower left extremity and foot totaling seventy percent

(70%).  According to this percentage, Dinwiddie

calculated the claimant’s payout to be in excess of

$28,000, with ten percent (10%) still owed by the

respondent-carrier for Dr. Nguyen’s September 29, 2015,

impairment assessment.  In this regard, Dinwiddie stated

as follows:

PECD believes that you have been overpaid in
the amount of $9,335.48. Please review the
calculations below:

 
46% Combined Impairment rating Left Foot 
131 weeks x 46% = 60.26 weeks
60.26 x $312.00(PPD) = $18,801.25 Overpayment Made

 Total amount paid by PECD = $28,136.60

 $28,136.60 - $18,801.12 = $9,335.48 Overpayment   
      Made 

Dinwiddie concluded this correspondence by

stating that the PECD would credit any future indemnity

benefits to the overpaid amount.

On March 11, 2016, Dr. Bruce Randolph, MD,

MPH, with the UAMS Preventive Occupational Environmental

Medical Clinic conducted the claimant’s second
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comprehensive independent medical evaluation for the

stated purpose of “Impairment Rating Review.”  Following

an exhaustive review of the claimant’s medical records,

Dr. Randolph analyzed Drs. Nguyen and Martin’s permanent

physical impairment ratings and concluded that they both

erred in their methods of calculating the claimant’s

impairment.  Upon thoroughly explaining the mistakes in

both Dr. Nguyen’s and Dr. Martin’s methods of

calculating the claimant’s permanent impairment ratings,

Dr. Randolph concluded that the correct method for

determining the claimant’s degree of permanent physical

impairment was by (1) using Table 45 (Toe Impairment) on

page 78 of the AMA Guides, 4th edition; (2) Table 42

(Ankle Motion Impairment) on page 78 in the AMA Guides,

4th edition; (3) Table 64 (Forefoot Deformity) on page 86

of the AMA Guides, 4th edition; and, (4) using the

Combined Values Chart on page 322 of the AMA Guides, 4th

edition.  Dr. Randolph ultimately surmised that this

method resulted in a whole person impairment of nine

percent (9%), a lower left extremity impairment of

forty-six percent (46%), and a left foot impairment of

thirty-three percent (33%).

Ark. Code Ann. §11-9-522(g) provides that the

Commission shall adopt an impairment rating guide to be

used in the assessment of anatomical impairment and
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specifically provides the guide shall not include pain

as a basis for the impairment.  In compliance with this

statutory mandate, the Commission adopted the AMA Guides

to the Evaluation of Permanent Impairment, (4th ed.

1993) “the Guides” with the enactment of Commission Rule

34.  

The Commission has a duty to translate the

evidence on all the issues before it into findings of

fact.  Stone v. Dollar General Stores, 91 Ark. App. 260,

209 S.W.3d 445 (2005); Weldon v. Pierce Bros. Const.

Co., 54 Ark. App. 344, 925 S.W.2d 179 (1996).  Moreover,

the Commission has the authority to resolve conflicting

evidence and this extends to medical testimony.  Foxx v.

American Transp., 54 Ark. App. 115, 924 S.W.2d 814

(1996).  The Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a

question of fact for the Commission to resolve.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); CDI Contractors McHale, 41 Ark. App. 57, 848

S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).

The Commission is entitled to review the basis

for the medical opinion in deciding the weight and

credibility of the opinion and the medical evidence. 
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Maverick Transportation v. Buzzard, 69 Ark. App. 128, 10

S.W.3d 467 (2000).  However, the Commission may not

arbitrarily disregard medical evidence or the testimony

of any witness.  Hill v. Baptist Med. Ctr., 74 Ark. App

250, 48 S.W.3d 544 (2001).

Over the lengthy course of the claimant’s

medical treatment, four specialists have assessed the

degree of the claimant’s permanent physical impairment

resultant from his February 29, 2002, left foot injury. 

Each of these assessments have yielded different

results.  

The claimant contends that he is entitled to

Dr. Nguyen’s rating of seventy-one percent (71%), while

the respondent argues that Dr. Randolph’s thirty-three

percent (33%) rating is correct and should be adopted. 

Neither party recommends adopting Dr. Martin’s forty-six

percent (46%) rating, and, because Dr. Stewart made one

assessment prior to several subsequent surgeries, I find

that his assessment is not germane for the purpose of

determining the claimant’s present degree of anatomical

impairment.

The record in this claim demonstrates that the

respondent-carrier has paid each and every permanent

physical impairment rating assigned by Dr. Nguyen since

he became the claimant’s treating surgeon, and that the
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total payout for all of the claimant’s impairment

ratings has been in excess of the seventy-one percent

(71%) permanent physical impairment rating to which the

claimant contends he is entitled.  Furthermore, it was

not until Dr. Nguyen’s last rating of ten percent (10%)

on September 29, 2015, that the respondent-carrier began

to question his method of calculating his ratings. 

Hence, the respondent-carrier engaged Dr. Martin to

conduct an independent medical evaluation in order to

assess whether yet another surgical procedure as

recommended by Dr. Nguyen was warranted, and if Dr.

Nguyen’s permanent physical impairment ratings were

accurate.  While Dr. Martin agreed that the surgical

procedure recommended by Dr. Nguyen was reasonably

necessary for the treatment of the claimant’s 2002

injury, Dr. Martin found that Dr. Nguyen’s impairment

ratings had been erroneously calculated over the years. 

In his estimation, Dr. Martin found that the claimant’s

correct permanent physical impairment rating should be

forty-six percent (46%) to the claimant’s left foot.  

Following the claimant’s February 29, 2016

surgery, the respondent-carrier sought the opinion of

Dr. Randolph concerning the claimant’s degree of

permanent physical impairment.  Dr. Randolph concluded
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that the correct rating was thirty-three percent (33%)

to the claimant’s left foot.  

A review of the medical records clearly shows

that Drs. Martin and Randolph gave great consideration

to the basis for their respective ratings.  Because Dr.

Nguyen’s impairment ratings were assigned “in addition

to” previous ratings, I find merit in the respondent’s

assertion that, unlike Drs. Martin and Randolph, Dr.

Nguyen assigned these ratings without regard to

cumulative totals or combined values.  Moreover, I note

that both Dr. Martin and Dr. Randolph’s ratings are

within thirteen degrees (13N) of one another, whereas

there is a variance of between fifteen (15N) to twenty-

eight (28N) degrees between Dr. Nguyen’s total permanent

physical impairment rating of sixty-one percent (61%)2

and the impairment ratings assigned by Drs. Martin and

Randolph. 

Upon thoroughly explaining the mistakes in

both Dr. Nguyen’s and Dr. Martin’s methods of

calculating the claimant’s permanent impairment ratings,

Dr. Randolph concluded that the correct method for

determining the claimant’s degree of permanent physical

impairment was by (1) using Table 45 (Toe Impairment) on

2 As adopted by the administrative law judge.
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page 78 of the AMA Guides, 4th edition; (2) Table 42

(Ankle Motion Impairment) on page 78 in the AMA Guides,

4th edition; (3) Table 64 (Forefoot Deformity) on page 86

of the AMA Guides, 4th edition; and, (4) using the

Combined Values Chart on page 322 of the AMA Guides, 4th

edition.  Dr. Randolph ultimately surmised that this

method resulted in a whole person impairment of nine

percent (9%), a lower left extremity impairment of

forty-six percent (46%), and a left foot impairment of

thirty-three percent (33%).  Upon review of the Guides,

I agree.  Therefore, as between the competing permanent

physical impairment ratings in this claim, I find that

Dr. Randolph’s rating is the most accurate, and that it

should be given more weight than the ratings assessed by

Drs. Martin and Nguyen. 

With regard to an attorney’s fee, the record

clearly demonstrates that the claimant has been paid

permanent partial disability benefits in lump sum over

the course of his treatment, and that these benefits far

exceed the sixty-one percent (61%) permanent physical

impairment awarded by the administrative law judge. 

Furthermore, it was after the respondent received the

independent medical evaluation reports from Drs. Martin

and Randolph that it began to question the accuracy of

Dr. Nguyen’s ratings.  Because the respondent has
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grossly overpaid permanent partial disability benefits,

I find that an attorney’s fee should not attach to the

thirty-three percent (33%) rating to which I find the

claimant entitled.  Even if it were found that the

claimant is entitled to sixty-one percent (61%)

permanent physical impairment, a finding with which I

would not agree, I still find that the claimant has

already been paid far more than this amount; therefore,

the claimant’s attorney would not be entitled to a

controverted attorney’s fee.  Furthermore, the award of

controverted attorney’s fees on permanent partial

disability benefits was paid prior to the hearing, and

even prior to the claimant’s attorney’s involvement in

this claim.  Finding that an award of attorney’s fees in

this claim is contrary to the facts and law herein.  

Accordingly, I dissent from the majority opinion.  

                                                         
KAREN H. McKINNEY, Commissioner


