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Claimant represented by the HONORABLE BILL E. BRACEY,
JR., Attorney at Law, Blytheville, Arkansas.

Respondents #1 represented by the HONORABLE MELISSA
WOOD, Attorney at Law, Little Rock, Arkansas.

Respondents #2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

The parties appeal an opinion and order of

the Administrative Law Judge filed November 17, 2015. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the
parties are hereby accepted as fact.

3. The claimant has proven, by a
preponderance of the evidence, that he
is entitled to additional medical
treatment, specifically, maintenance
care.

4. Claimant’s entitlement to additional
permanent disability benefits is barred
by the doctrine of res judicata.

5. The claimant has failed to prove, by a
preponderance of the evidence, that the
provisions of Ark. Code Ann. §11-9-713
entitle him to additional indemnity
benefits.

6. Because no indemnity benefits have been
awarded, attorney’s fees for legal
services are not warranted pursuant to
Ark. Code Ann. §11-9-715.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 
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We therefore affirm and adopt the, November

17, 2015, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing in part on this appeal before

the Full Commission, claimant's attorney is hereby

awarded an additional attorney's fee in the amount of

$500.00 in accordance with Ark. Code Ann. §11-9-715(b)

(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

 

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner Hood concurs.

CONCURRING OPINION

          After my de novo review of the entire record,

I am constrained to agree with the majority opinion. I

write separately only on the issue of permanent

benefits. 



REDD - G107361 4

          The claimant had, in 2013, sought permanent

total disability benefits or wage loss disability

benefits in excess of his 7% impairment rating. This

claim was denied, and there was no award of permanent

benefits in excess of the rating.

          Currently, the claimant seeks permanent

partial disability due to an increased impairment

rating, and wage loss or permanent disability, arising

out of his compensable back injury sustained on August

16, 2011 and the subsequent deterioration of his

condition, as well as additional medical benefits. The

issue of additional medical treatment was reserved in

the earlier hearing, and therefore res judicata does not

apply to the medical benefits claim. 

          In order to address this claim, the Commission

must look to the doctrine of res judicata and to Ark.

Code Ann. §11-9-713, which states Modification of

awards.

          (a) (1)  Except where a joint petition         
          settlement has been approved, the Workers'     
          Compensation Commission may review any         
          compensation order, award, or decision.

          (2)  This may be done at any time within six   
          (6) months of termination of the compensation  
          period fixed in the original compensation      
          order or award, upon the commission's own      
          motion or upon the application of any party in 
          interest, on the ground of a change in         
          physical condition or upon proof of erroneous  
          wage rate.
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          (3)  Upon the review, the commission may make  
          an order or award terminating, continuing,     
          decreasing, or increasing for the future the   
          compensation previously awarded, subject to    
          the maximum limits provided for in this        
          chapter.         

          Res judicata bars reconsideration of a

previously litigated issue. In O’Hara v. Christy

Construction, 227 S.W.3d 443, 445-6 (Ark. App. 2006),

the court discussed res judicata in the workers’

compensation context:

          Res judicata can and does apply to workers'    
          compensation cases if the merits of the issue  
          have already been subject to a full and fair   
          hearing. See Beliew v. Stuttgart Rice Mill, 64 
          Ark. App. 334,987 S.W.2d 281 (1998); Perry v.  
          Leisure Lodges, 19 Ark. App. 143,  718 S.W.2d  
          114 (1986). See also Castleberry v. Elite Lamp 
          Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000);   
          Harvest Foods v. Washam, 52 Ark. App. 72, 914  
          S.W.2d 776 (1996); Tuberville v. International 
          Paper Co., 18 Ark. App. 210, 711 S.W.2d 840    
          (1986). Res judicata bars relitigation of that 
          determination unless there is evidence of      
          change following the previous order. See       
          Cariker v. Ozark Opportunities, 65 Ark. App.   
          60, 987 S.W.2d 736 (1999); Tuberville v.       
          International Paper Co., supra. Certainly, res 
          judicata could apply where conditions have not 
          changed.

          In O’Hara, the claimant had received an award

of permanent disability benefits in excess of his

permanent impairment benefits in 1997, and he sought to

increase that award, through the procedure established

in Ark. Code Ann. §11-9-713, based upon changes in his

condition since that time. The Court determined that
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this was appropriate under the doctrine of res judicata

and the statute, because the issue of his condition in

2003 could not have been adjudicated in 1997. 

          However, the statute also requires there must

be an actual award of benefits, in order for the

Commission to make a change to the award. Smith v.

Servomation, 8 Ark. App. 274, 651 S. W.2d 118 (1983). I

note that this decision was based upon old law, but the

language in the current statute is identical in

pertinent part. 

          Because the claimant did not receive an award

of benefits out of the 2013 claim, he cannot proceed

under Ark. Code Ann. §11-9-713, to have the denial

changed to an award. The ability to change a denial to

an award lies in the appeal process, which the claimant

pursued unsuccessfully in 2014. Therefore, the fact that

the claimant cannot proceed through the modification

procedure means that he cannot present evidence on the

issue of a change of condition.

          Despite my agreement that the claimant has

experienced a change in condition for the worse, the

Commission is bound to follow the law, and I am

constrained to agree with the majority.
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          For the foregoing reasons, I concur with the

majority opinion.

______________________________
PHILIP A. HOOD, Commissioner

Commissioner McKinney concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION

          I respectfully concur in part with, and

dissent, in part from, the majority's opinion. 

Specifically, I concur in the majority opinion finding

that the claimant is not entitled to additional

permanent disability benefits and additional indemnity

benefits, in that the record shows that the issue of

permanent disability benefits is barred by the doctrine

of res judicata, and the claimant has failed to prove by

a preponderance of the evidence that the provisions of

Ark. Code Ann. §11-9-713 entitle him to additional

indemnity benefits.  However, I dissent from the

administrative law judge, and now the majority's finding

that the claimant has proven that he is entitled to

additional medical treatment for his 2011 lumbar spine

injury, which is the subject of this claim, in that the

preponderance of the evidence demonstrates that the

claimant’s current need for medical treatment is due to

aging and the effects of aging on his lumbar spine. 
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Therefore, I find that the claimant has failed to prove

by a preponderance of the evidence that further

treatment for his lumbar spine is reasonably necessary

for the treatment of his 2011 compensable back injury. 

          The claimant worked for the respondent-

employer for over thirty years, over the course of which

he sustained two compensable back injuries, a

compensable shoulder injury, and a compensable knee

injury.  The claimant’s first back injury occurred in

1994, required surgery at L5-S1, and left the claimant

with permanent restrictions.  The claimant’s second

compensable back injury, which occurred on August 16,

2011, was assessed by Dr. John Campbell as a non-

surgical small central disc herniation at L4-L5. 

Concerning this herniation, Dr. Campbell stated that it

caused a slight indentation of the thecal sac without

causing significant nerve root impingement or canal

stenosis.  Otherwise, Dr. Campbell noted degenerative

disc disease in the claimant’s lumbar spine for which he

recommended that the claimant undergo physical therapy. 

On October 24, 2012, Dr. Campbell assigned the claimant

seven percent (7%) permanent physical impairment as a

result of his 2011 compensable back injury.  

          The claimant’s last paid medical benefits by

the respondents pursuant to his 2011 back injury was for
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treatment with Dr. Sunil Gera on April 30, 2012.  Prior

and up to that date, Dr. Gera treated the claimant with

transforaminal epidural steroid injections.  The

claimant reported to Dr. Gera that these injections had

resolved his leg pain “with only occasional numbness,”

about which the claimant stated he was not concerned. 

At that time, Dr. Gera assessed the claimant with

degenerative disc disease in his lumbar area with a

radicular component which had been resolved with

transforaminal epidural steroid injections, and he

opined that the claimant’s other source of pain was due

to “severe facet degenerative changes.”  

          After his April 30, 2012, treatment with Dr.

Gera, the claimant failed to pursue additional treatment

for his back until he presented to Dr. Ronald Smith on

February 18, 2014.  On that date, Dr. Smith noted the

claimant’s previous treatment with Dr. Campbell,

concerning which he stated: 

He was seen by Dr. Campbell in the
past and apparently did not have a
surgical problem. I’ve got a note
here from his pain management people
(sic) did not think he had a
surgical problem either. They did
not think his pain was bad enough
that he needed any narcotic sort of
stuff but did give him Ultracet
which is what we provided him with
today as well.
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     Upon reviewing the claimant’s x-rays taken on

that date, Dr. Smith stated as follows: “His x-rays

reveal very significant degenerative change,

degenerative disc disease L5-S1, disc space area is

pretty much obliterated with some post traumatic changes

at L5 as well.”  Dr. Smith diagnosed the claimant with

degenerative disc disease at L5-S1 with chronic pain.  

An MRI of the claimant’s spine conducted on

July 6, 2015, revealed, among other things, that the

claimant’s L4-L5 disc area was virtually unchanged. 

However advanced degenerative changes were noted

throughout the rest of the claimant’s lumbar spine, with

the greatest changes seen at L5-S1.  I note that these

changes included hyperintensive lesions in the lumbar

vertebrae from L1 though L4, with what was thought to be

intraosseous hemangiomas at L2.  

A letter from St. Bernard's Neurosurgery

clinic dated August 25, 2015, stated that Dr. Campbell

had reviewed the claimant’s recent MRI study and

determined that he was not a surgical candidate.  Dr.

Campbell recommended that the claimant follow up with

his primary care physician to discuss conservative

treatment options, physical therapy, or pain management.

In a letter dated September 17, 2015, after

comparing the findings from the claimant’s October 5,
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2011, MRI study with his July 6, 2015, MRI study, Dr.

Steven Nokes offered the following conclusions:

FINAL IMPRESSION

1. At L4-5, there is a small to
moderate right paramedian disc
protrusion with mild to moderate
facet disease, slightly progressed
from 10/05/2011, probably
progression from the original injury
without frank nerve root, canal or
significant foraminal stenosis.

2. Severe degenerative disc disease
at L5-S1 with changes of remote
right laminectomy and a small right
lateral spur without nerve root,
canal or significant foraminal
stenosis, unchanged since 2011.

3. Mild disc bulge at C3-4 actually
slightly improved from 2011.

In his explanation for awarding additional

medical treatment to the claimant, the administrative

law judge stated as follows:

At the hearing, the claimant
candidly acknowledged that he did
not seek additional medical
treatment following his retirement
until seeing his primary care
physician, Dr. Smith, on or about
February 18, 2014. However, the
claimant credibly pointed out that
the reason he did not seek
additional medical treatment was due
to respondents’s terminating all
additional benefits which followed a
lengthy litigation and appeals
process. Clearly, claimant’s
entitlement to additional medical
treatment is not barred by time,
and, in fact, respondents do not
assert statute of limitations.  The
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claimant is entitled to seek follow-
up maintenance care at the
respondent’s expense. Respondent’s
are not responsible for any
unauthorized medical treatment which
the claimant may have obtained. 

I do not find that the above represents a

sufficient basis upon which to form an opinion that the

claimant has met his burden of proof that additional

medical treatment for his back is reasonably necessary

for the treatment of his 2011 compensable back injury. 

It is clear from a review of the above that the

administrative law judge cited several cases that focus

on the issue of major cause, and he briefly discussed

that the statute of limitations was not an issue in this

claim.  However, the administrative law judge failed to

adequately discuss the main issue with regard to the

claimant’s request for additional medical treatment:

whether it is reasonably necessary for the treatment of

his 2011 compensable back injury.  I find that it is

not.

The claimant received medical maintenance

treatment from Dr. Gera for his 2011 compensable back

injury through April 30, 2012, in the form of

injections.  At that time, the claimant reported that

this treatment was successful in alleviating his leg

symptoms, except for some occasional numbness about
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which he was unconcerned.  However, at a previous

hearing held in July of 2013, the claimant denied that

these injections helped him at all.  Furthermore, the

claimant admitted that he even refused the last

injection offered to him by Dr. Gera.  Yet, two years

after his last treatment with Dr. Gera, treatment that

the claimant now denies worked, the claimant contends

that he is entitled to additional medical maintenance

treatment for his 2011 back injury.  

The record shows that the claimant has

consistently been assessed with degenerative disc

disease throughout his lumbar spine, and that the

worsening of this degeneration is, in fact, the source

of his current complaints, as opposed to any compensable

injury he sustained.  For example, in 2012, Dr. Gera

assessed the claimant with degenerative disc disease in

his lumbar area with a radicular component which had

been resolved with transforaminal epidural steroid

injections.  Furthermore, Dr. Gera opined that the

claimant’s “other source of pain” was due to “severe

facet degenerative changes.”  Two years later, in 2014,

Dr. Smith noted that the claimant had not been

previously assessed with a surgical problem and that he

had been given non-narcotic medication to address his

pain.  Dr. Smith agreed with that assessment and he
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prescribed the claimant the same medication. 

Furthermore, Dr. Smith noted that new x-rays of the

claimant’s lumbar spine revealed “very significant”

degenerative changes throughout the claimant’s lumbar

spine with the worst degenerative changes seen at L5-S1,

which Dr. Smith described as “pretty much obliterated.” 

Dr. Smith diagnosed the claimant with degenerative disc

disease at L5-S1 with chronic pain.  An MRI of the

claimant’s spine conducted on July 6, 2015, however,

revealed relatively minor degenerative changes at the

L4-L5 level of the claimant’s spine, which was the site

of his 2011 injury.  Moreover, this study confirmed Dr.

Smith’s assessment that the claimant suffered from

advanced degenerative changes throughout his lumbar

spine, with the greatest changes seen at L5-S1.  I again

note that these changes included hyperintensive lesions

from L1 though L4, with what was thought to be

intraosseous hemangiomas at L2.  

Finally, from his comparison of the claimant’s

2011 MRI study with his 2015 MRI study, it was Dr.

Nokes’s opinion that 1) the claimant’s disc protrusion

at L4-L5 had progressed “slightly” since 2011; 2) that

severe degenerative disc disease was seen at L5-S1, but

that this degeneration had not changed from 2011, and:

3) the claimant’s mild disc bulge at C3-C4 of the
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claimant’s cervical spine had actually slightly improved

from 2011.

While Dr. Nokes’s interpretative comparison of

the claimant’s two MRI studies vary slightly from the

opinion of Dr. Smith with regard to the degree of

degenerative change present in the claimant’s lumbar

spine, I note that both doctors were consistent in one

important regard: they both opined that the claimant

suffers from degenerative disc disease which continues

to progress.1  This assessment is also consistent with

both Dr. Campbell’s and Dr. Gera’s previous diagnosis of

the claimant’s lumbar condition.  Furthermore, both Drs.

Smith and Nokes agreed that the claimant’s L4-L5 disc

changed little from 2011 to 2015.  

Based upon the above and foregoing, I find

that the preponderance of the evidence in this claim

fails to substantiate that the claimant’s alleged

current need for medical treatment for his lumbar spine

is causally related to or reasonably necessary for the

treatment of his compensable spine injury of 2011. 

Rather, I find that the objective medical evidence in

this claim shows that the claimant had a surgically

repaired back injury in 1994 which has combined with the

1 I note that the claimant’s date of birth is September 24,
1950, which places him well into his sixties at this time.  
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process of aging to cause severe degeneration at that

level; that the level of the claimant’s 2011 injury -

L4-L5 - underwent relatively minor degenerative change

between 2012 and 2014/2015, and; the claimant suffers

from degenerative disc disease throughout his lumbar

spine that is unrelated to his prior injuries. 

Furthermore, the preponderance of the evidence in this

claim reveals that the claimant’s 2011 back injury

resolved with treatment from Dr. Gera as of April 30,

2012.  

In conclusion, I find that if the claimant

currently requires medical treatment for his lumbar

spine, objective diagnostic studies have consistently

confirmed that the claimant’s current lumbar condition

is rooted in degenerative disc disease that continues to

worsen as he ages.  Therefore, I find that the claimant

has failed to prove that additional medical treatment

for his lumbar spine is reasonably necessary for the

treatment of his 2011 compensable back injury. 

Therefore, I must concur, in part with, and dissent, in

part from the majority's opinion and order. 

    

                                                         
KAREN H. McKINNEY, Commissioner


