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Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed March 17, 2016.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations set out above are
reasonable and are hereby accepted.
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3. Claimant has proven by a preponderance
of the evidence that he is entitled to
an impairment rating of twenty-three
percent (23%) to the foot in connection
with his compensable injuries.

4. Claimant has proven by a preponderance
of the evidence that he is entitled to a
controverted attorney’s fee on all
indemnity benefits awarded herein to
him, pursuant to Ark. Code Ann. §11-9-
715 (Repl. 2012).

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the, March 17,

2016, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law
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Judge's decision in accordance with Ark. Code Ann.

§11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. §11-9-715 as amended

by Act 1281 of 2001.  Compare Ark. Code Ann. §11-9-715

(Repl. 1996) with Ark. Code Ann. §11-9-715 (Repl. 2002). 

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

 

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding 1) that the claimant proved he is

entitled to an impairment rating of twenty-three percent
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(23%) for his right foot injury, and 2) that his right

foot/ankle injuries of April 17, 2011, are the major

cause of his disability or impairment.  My carefully

conducted de novo review of this claim in its entirety

reveals that the claimant failed to prove by a

preponderance of the evidence that he sustained twenty-

three percent (23%) permanent physical impairment to his

right foot and/or ankle.  Rather, the preponderance of

the evidence in this claim demonstrates that the

claimant sustained nineteen percent (19%) permanent

physical impairment to his lower extremity, which is

three percent (3%) above that which the respondents have

already paid.

Regarding the claimant’s permanent anatomical

impairment, Ark. Code Ann. §11-9-522(g) provides that

the Commission shall adopt an impairment rating guide to

be used in the assessment of anatomical impairment and

specifically provides the guide shall not include pain

as a basis for the impairment.  In compliance with this

statutory mandate, the Commission adopted the AMA Guides

to the Evaluation of Permanent Impairment, (4th ed.

1993), “the Guides,” with the enactment of Commission

Rule 34.

Injured workers bear the burden of proving by

a preponderance of the evidence that they are entitled
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to an award for a permanent physical impairment.  The

standard “preponderance of the evidence” means the

evidence having greater weight or convincing force. 

Barre v. Hoffman, 2009 Ark. 491, 206 S.W.2d 415 (2009);

Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206

S.W.2d 442 (1947).  Moreover, it is the duty of this

Commission to determine whether any permanent anatomical

impairment resulted from the injury, and, if it is

determined that such an impairment did occur, the

Commission has a duty to determine the precise degree of

anatomical loss of use.  Johnson v. General Dynamics, 46

Ark. App. 188, 878 S.W.2d 411 (1994); Crow v.

Weyerhaeuser Co., 46 Ark. App. 295, 880 S.W.2d 320

(1994).

Ark. Code Ann. §11-9-704(c)(1)(B) provides

that “[a]ny determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical or mental findings.”  Objective

findings are those findings which cannot come under the

voluntary control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(I).

On November 18, 2014, Dr. Thomas presented to

respondent’s counsel a permanent physical impairment

rating for “residual impairment secondary to his [the

claimant’s] right calcaneus,” using the “loss of motion
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of the subtalar joint in a good condition” guidelines

found on page 81 and at Table 42 of the Guides, 4th

edition.  The respondents accepted this rating. 

However, nineteen (19) days later, in correspondence to

claimant’s counsel, Dr. Thomas used the same sections of

the Guides to calculate different ratings for “residual

impairment secondary to his [the claimant’s] right

calcaneus.”  For this second rating, Dr. Thomas used the

same paragraph on page 3/81, and Table 42 of the Guides

to assess the claimant with “7% whole person, 16% lower

extremity and 14% foot impairment rating.”  The only

explanation for these changes was offered by Dr. Thomas

in her second letter wherein she stated, “This is a

correction to my letter of November 18, 2014.” 

Furthermore, even the claimant admitted in his brief and

by letter to Dr. Thomas dated January 14, 2014, that she

had made a mistake in her calculation of the claimant’s

foot impairment in her second letter.  Dr. Thomas made

no response to this letter wherein claimant’s counsel

sought clarification for this mistake.

Upon reciting the claimant’s method for

calculating his degree of impairment as contained in the

claimant’s brief, the administrative law judge stated as

follows: 



     RAGAN - G103322             7     

My own assessment of the evidence at
bar shows Claimant to be correct.
Dr. Thomas employed two separate
provisions in the Guides in
addressing impairment: Page 3/81 and
Table 42. The former reads:

For the subtalar part of the
foot, the optimal ankylosis
position is neutral, or 0%
without varus or valgus. The
ankylosis impairment in the
neutral position is 4% for the
whole person, 10% for the lower
extremity, and 14% for the
foot.

As for Table 42, Page 3/78, it
provides that in estimating
impairment based on ankle motion,
“mild” impairment of plantar flexion
capability yields percentages of
three percent (3%) to the whole
person, seven percent (7%) to the
lower extremity, and ten percent
(10%) to the foot. The separate
percentages must be combined using
the Combined Values Chart on Pages
322-24 of the Guides. When this is
done with the above figures, one
arrives at combined ratings of seven
percent (7%) to the body as a whole,
sixteen percent (16%) to the lower
extremity, and twenty-three percent
(23%) to the foot. 

Upon quoting the commission’s authority to

accept or reject medical opinions, and to determine

their medical soundness and probative value, see, Poulan

Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878

(2002), the administrative law judge continued:

After consideration of the
foregoing, I credit Dr. Thomas’
ratings to the body as a whole and
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to the lower extremity, but not the
foot. The conclusion is inescapable
that she made an error in giving
fourteen percent (14%) as the foot
impairment, when that is only with
respect to the Page 3/81 figure and
should clearly be twenty-three
percent (23%). The claimant arrived
as (sic) this amount by a different
method under the AMA Guides. But the
fact that the different routes
nonetheless led to the exact same
number lends further support to the
accuracy of that number. 

In addition, the administrative law judge

rejected the respondent’s argument that the rating

should be to the claimant’s lower right extremity and

not just the claimant’s right foot.    

Page 3/75, paragraphs 1,2,3, and 5 of the

Guides state as follows:

Anatomic, diagnostic, and functional
methods are used in evaluating of
the lower extremities. While some
impairments may be evaluated
appropriately by determining the
range of motion of the extremity,
others are better evaluated by the
use of diagnostic categories or
according to test criteria.

In general, only one evaluation
method should be used to evaluate a
specific impairment. (Emphasis
added) In some instances, however,
as with the example on p.77, a
combination of two or three methods
may be required.

This section includes information on
using some of the simpler, more
reproducible methods of tests for
assessing function. It also includes
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examples illustrating how the
physician selects the best approach
to evaluate an impairment. Selecting
the optimal approach or combining
several methods requires judgement
and experience. Also needed is
careful testing that produces
accurate and consistent results.

 
If the patient has several
impairments of the same lower
extremity part, such as the leg, or
impairment of different parts, such
as the ankle and the toe, the whole-
person estimates for the impairments
are combined (Combined Value Chart,
p. 322). If both extremities are
impaired, the impairment of each
should be evaluated and expressed in
terms of the whole person, and the
two percents should be combined
(Combined Value Chart, p.322).

First, contrary to the above excerpt from the

Guides, in terms of scheduled injuries, as in the

claimant’s case, Arkansas  Workers’ Compensation law is

clear: absent a finding of total disability, a scheduled

injury cannot be apportioned to the body as a whole. 

See, Clark v. Shiloh Tank & Erection CO., 259 Ark. 521,

534 S.W.2d 240 (1976). 

Table 42 found on page 3/78 of the Guides is

entitled Ankle Motion Impairments, and it is categorized

under the 3.2e Range of Motion section of 3.2, which

deals with the lower extremities.  Thus, utilizing Table

42 to calculate range of motion impairment is merely one

method found in the Guides for determining ankle
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impairments of the “Whole-person (lower extremity)

[foot] impairment.”  The severity of the loss of motion

in this table is categorized as mild, moderate, or

severe.  I note that there are actually five (5) tables

on page 3/78 of the Guides, each addressing range of

motion of a different lower extremity body part.  The

example given in the Guides for combining ratings for

range of motion impairment using these table(s) begins

on page 3/77 and ends on page 3/78.  This example is as

follows:

Example: A 45-year old woman
sustained a fractured tibia in a
crash. Months after the injury, when
the residua were stable, she has
lost half of the ankle flexion and
extension motion, and she had
severe, permanent stiffness of all
toes.

Impairment: The woman’s whole-person
impairments were determined to be
moderate (6%) in terms of ankle
motion (Table 42, at left) and
severe (2%) (Table 45, above) in
terms of toe impairment. The two
impairments are combined by means of
the Combined Values Chart (p.322).
The whole person impairment was 8%.

In this example, the injury was to the woman’s

tibia, which later resulted in stiffness in her ankle

and her toes.  Therefore, this example involves two

separate and distinct body part charts - Table 42. Ankle

Motion Impairments and Table 45. Toe Impairments - which
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were affected by yet another body part injury (the

tibia).  Second, the final impairment rating in this

example was to the body as a whole.  Clearly, this

scenario would not apply to the facts in this claim in

that the injury to the claimant’s foot is a scheduled

injury and cannot be apportioned to the body as a whole. 

See, Clark v. Shiloh Tank & Erection Co., supra. 

However, taking the lower extremity rating from Table

42, which is the table used by Dr. Thomas and accepted

by the administrative law judge, the claimant’s right

lower extremity rating due to her loss of range of

motion of her ankle is seven percent (7%).  The hindfoot

impairment rating, which would include the claimant’s

subtalar ankylosis, taken from Table 43 is two percent

(2%).  Using the Range of Motion Method, the claimant’s

combined lower extremity impairment equals eight percent

(8%) impairment to the claimant’s lower right extremity. 

The second method used to determine impairment

is the Diagnostic Method.  The particular section of the

Diagnostic Method used in this claim begins on page 3/79

of the Guides and falls under the heading 3.2f Joint

Ankylosis.  The particular paragraph used by Dr. Thomas

in her impairment rating is entitled “Foot(Hindfoot,

Midfoot, Forefoot,” which is found on page 3/81 of the

Guides, and reads as follows:
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For the subtalar part of the foot,
the optimal ankylosis position is
neutral, or 0°, without varus or
valgus. The ankylosis impairment in
the neutral position is 4% for the
whole person, 10% for the lower
extremity, and 14% for the foot.

However, at 3.2f, on page 80 we find a

paragraph pertaining to the ankle only, which reads as

follows:

The optimal ankylosis position is
the neutral position without
flexion, extension, varus, or
valgus. Ankylosis in the neutral
position is a 4% whole-person
impairment, a 10% lower extremity
impairment, and a 14% foot
impairment.

Using the Combined Values Chart on page 322 of

the Guides, the claimant’s combined lower extremity

impairment using the Diagnostic Method is nineteen

percent (19%)(10% to the hindfoot and 10% to the ankle). 

Referring back to page 3/75, however, I repeat the first

line of paragraph number two (2) which states, “In

general, only one evaluation method should be used to

evaluate a specific impairment.” 

The claimant contends that Dr. Thomas’s

obvious mistake in her second impairment rating was due

to a “clerical error” as the “14% impairment rating

would not be consistent with the other ratings given by

Dr. Thomas,” to which the administrative law judge
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agreed.  However, the claimant has presented no proof to

substantiate this assumption.  Therefore, this

assumption amounts to nothing more than conjecture and

speculation, which we can not accept as a factual

finding.  See, Dena Constr. Co., et al v. Herndon, 264

Ark. 791, 575 S.W.2d 155 (1979).  What I find to be a

more plausible explanation is this: Dr. Thomas used two

methods for calculating the claimant’s impairment when

she should have chosen between the two and used only

one.  

In this claim, I find that the alleged error

Dr. Thomas made in her second opinion, as asserted by

the claimant, and the confusion that this has caused

discredits her ability to calculate the claimant’s

impairment.  As is stated on page 3/75 of the Guides,

“Selecting the optimal approach or combining several

methods requires judgement and experience.”  From the

facts presented in this claim, reasonable minds can

conclude that while Dr. Thomas is a well-qualified,

competent, and experienced surgeon, she did not use the

proper judgement and experience and improperly combined

the Range of Motion Method and the Diagnostic Method

contrary to the Guides direction to use “only one

evaluation method” to assess an accurate impairment

rating in this claim.
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Here, there is no question that the claimant

sustained a severe right-foot calcaneal fracture

involving the subtalar joint that eventually resulted in

wide-spread arthritis throughout the claimant’s right

foot and some stiffness (ankylosis) of the right ankle. 

Therefore, the claimant did not sustain an injury to his

foot and ankle.  Rather, the claimant sustained a foot

injury that affected his ankle.  According to our

statute, the foot is a scheduled injury.  Moreover, the

ankle is considered to be part of the claimant’s lower

extremity for purposes of determining benefits.  See

generally, Ark. Code Ann. §11-9-521.  The Guides require

that when combining values, we combine like values.

Moreover, while I credit Dr. Rosenzweig’s

specific range of motion testing of the claimant’s ankle

and foot because he cites real measurements, I find that

the Diagnostic Method is the most appropriate method for

determining the claimant’s impairment.  In finding that

the Diagnostic Method is the most appropriate method,

using this method I further find that the claimant has

sustained nineteen percent (19%) lower extremity

impairment as a result of his compensable foot injury.   

In conclusion, the claimant’s permanent

partial impairment rating does not come down to using a

combination of methods as Dr. Thomas has done; rather,
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the Guides clearly demonstrate that only one (1) method

should be employed in assessing impairment in this

claim, and that Dr. Thomas, the claimant, the law judge,

and now the majority erred in using two (2) different

methods to calculate the claimant’s permanent

impairment. 

Based upon the above and foregoing, I find

that the claimant’s correct impairment rating for his

scheduled foot injury and resulting ankle condition is

nineteen percent (19%), and that the respondents owe the

claimant three percent (3%) permanent partial impairment

over and above the sixteen percent (16%) already

accepted.  Accordingly, I must dissent from the majority

opinion.  

                                                         
KAREN H. McKINNEY, Commissioner


