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Decision of Administrative Law Judge:  Affirmed as
modified.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed November 23, 2015.  The

administrative law judge found that the claimant proved

she was entitled to temporary total disability benefits

beginning January 6, 2015 until a date yet to be

determined.  The claimant has filed a motion to

introduce newly-discovered evidence, namely, a report

indicating that the claimant underwent surgery on

March 2, 2016.  

After reviewing the entire record de novo, the Full

Commission grants the claimant’s motion to introduce
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newly-discovered evidence.  We find that the claimant

proved she was entitled to temporary total disability

benefits beginning March 2, 2016 until a date yet to be

determined.    

I.  HISTORY

Alice Melinda Rodgers, now age 49, testified that

she became employed with the respondents in 2009.  Ms.

Rodgers testified that she was a sales associate, which

work required standing, walking, bending, stooping, and

kneeling.  The parties stipulated that the claimant

sustained a compensable injury on June 21, 2013.  The

claimant testified that while climbing a ladder, “My

knee gave out and it was just an excruciating pain,

burning.  It popped extremely loud.”  The claimant

agreed on cross-examination that she continued to work

following the compensable injury.  

According to the record, the claimant began

treating with Dr. Allen Lukasek on August 7, 2013:

“Patient states that on 6-21-13 she was climbing a

ladder and her right knee ‘popped.’  It has been painful

and swollen ever since.”  Dr. Lukasek diagnosed “1. 

Knee Strain, Right.  2.  Tear of Medial Meniscus, Knee,

Right....Alice’s recommended work status is restricted

duty.  The effective date for this work status is
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8/7/2013.  This work status designation ends

08/21/2013.”  

An MRI of the claimant’s right knee was taken on

August 15, 2013, with the following findings:

Moderate joint effusion.  Extensor mechanism
is unremarkable.  Anterior cruciate ligament
is intact.  Posterior cruciate ligament is
intact.  Medial meniscus is intact.  Lateral
meniscus is intact.  Medial collateral
ligament is intact.  Lateral collateral
ligament is intact.  Bone marrow signal is
unremarkable.  No Baker’s cyst is seen.
IMPRESSION: Moderate joint effusion. 
Otherwise unremarkable examination.  

Dr. Lukasek diagnosed “Knee Effusion” on August 21,

2013 and returned the claimant to restricted duty.  

Dr. Stephen A. Heim examined the claimant on

September 11, 2013: “She states that she was climbing a

ladder when her knee popped, but she did not fall.  She

has been using an immobilizer and crutches since her

fall....There is a minimal joint effusion today....Her

x-rays are relatively unremarkable with minimal

degenerative changes, but I do not see anything acute. 

I have reviewed an MRI that shows a moderate joint

effusion, otherwise it is unremarkable.”  Dr. Heim

planned conservative treatment.  Dr. Heim indicated that

the claimant could return to work on September 12, 2013

with the restrictions, “no ladders, stairs.”  
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Dr. Heim indicated on September 24, 2013 that the

claimant could return to work on September 25, 2013 with

no restrictions.  Dr. Heim stated, “Released back to

care, Dr. Lukasek since nothing surgical indicated.” 

The claimant agreed on cross-examination that she

returned to full duty for the respondents following Dr.

Heim’s release. 

The claimant testified that she was involved in a

nonwork-related accident in about January 2014: “I had

fell off my porch.  There was ice on the porch and I

slipped and landed flat on my back.”  The respondents’

attorney cross-examined the claimant:

Q.  Now, your issue in February, now, I took
it from your description that there was some
kind of misunderstanding.  You were off work
for the flu?

A.  Yes.

Q.  Then you were off work or had some back
issues?

A.  Yes.  That is when I fell.

Q.  And then you tried to fill out some FMLA
paperwork with Kay Jewelers’ HR.  Is that
right?

A.  Yes.

Q.  And there was some issue with the doctor’s
office in communicating on the FMLA.  Is that
right?

A.  Yes.  
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Q.  And that apparently led to you being
terminated?

A.  Yes.

Q.  It didn’t sound like there were any really
hard feelings or job performance, but there
was some issue with paperwork and proper
avenues to file the FMLA?

A.  Right.  I think there was one sheet of
paper that I didn’t send.  

The claimant agreed on cross-examination that she

had not worked since February 2014.  

A Change of Physician Order was entered on

August 11, 2014:  “A change of physician is hereby

approved by the Arkansas Workers’ Compensation

Commission for Alice Rodgers to change from Dr. Allen

Lukasek to Dr. Chris Arnold[.]”     

Dr. Christopher A. Arnold saw the claimant on

January 6, 2015:

She is a 48-year-old female who had no
particular problems with her knee until a work
related injury....She was climbing on a
ladder, was stepping up when her knee buckled
and gave way.  She had immediate pain and
and pop and it started swelling....She
eventually went to see the workmen’s
compensation doctor approximately 2-3 months
later who initially treated her with a brace
and a cane and it did not get any
better....She went to Dr. Steve Heim in Fort
Smith who told her that she had arthritis and
that she could get a shot.  Nothing was
done.  She never even received a shot.  She
has not seen anybody since September 2013. 
She is now, not working.  She has knee pain
which is anterior with swelling, catching,
locking....
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MRI: Report - I do not have the films.  She
has a joint effusion.  Otherwise, negative.

IMPRESSION: 1.  Right knee pain, work related
secondary to probable chondral injury.

PLAN: I respectfully disagree with Dr. Heim
that this is more arthritis.  I think she has
more of a chondral injury which commonly is
not detected on the MRI....She has failed home
exercises, anti-inflammatories, a brace
and a cane.  I have discussed the options with
her regarding living with it - declined,
further workup with MRI which I do not think
is warranted, an injection, versus a scope.  I
think she will ultimately get her knee scoped. 
I would recommend a shot, giving her a month
and if she is not better, I would scope her
knee....I have injected the right knee with 80
Methylprednisone....With regard to work, I
would not lift, push or pull more than 30
pounds.  No kneeling, squatting, climbing.  If
she is not better in a month, we will scope
the knee.  I do think that this is all related
to her work injury. 

 
Dr. Arnold provided a Work/School Status Note on

January 6, 2015 and commented, “Right Knee Pain

following injury at work on 6/21/13.  Patient will have

the following restrictions: No lifting, pushing or

pulling greater than 30 pounds.  No kneeling, squatting

or climbing.”  The claimant testified that she did not

benefit from the injection provided by Dr. Arnold.    

A pre-hearing order was filed on April 7, 2015. 

The claimant contended that the medical treatment

recommended by Dr. Arnold on January 6, 2015 was

reasonably necessary in connection with the compensable

injury.  The claimant contended, “On January 6, 2015 Dr.
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Arnold medically restricted her physical activities and

no work has been made available to her within these

restrictions.  She seeks the statutory controverted

attorney’s fee on all temporary total disability

benefits awarded.”  The respondents contended that the

claimant had received all benefits to which she was

entitled.

The parties agreed to litigate the following

issues:

1.  Whether the claimant is entitled to
surgery recommended by Dr. Arnold.
2.  Whether the claimant is entitled to
temporary total disability benefits.
3.  Fees for legal services.  

The parties deposed Dr. Arnold on August 27, 2015. 

Dr. Arnold testified that he had not seen the claimant

since January 6, 2015.  The respondents’ attorney

questioned Dr. Arnold:

Q.  In your clinical examination, you found
that she had some joint effusion in the right
knee.  Is that right?

A.  Yes....She had a large effusion.  She had
more fluid than normal for the knee....She had
a significant amount of fluid on the knee,
more than normal....

Q.  You don’t know from the clinical
examination or from the objective MRI whether
she had the condyle injury?

A.  It’s the most likely, given the fact that
she has a large effusion.  You see, if you
have something torn or loose within the knee,
the knee will generate more fluid.  Given the
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fact that she had a large effusion, given the
fact that her x-rays were completely normal,
and given the fact that she was tender on her
patella and on the medial joint, I would say
95 percent of the time that usually indicates
she has some articular injury to the knee;
five percent, it could be an inflammatory
arthritis, gout, et cetera....In my opinion,
she has a flap of cartilage that flips up and
down that’s irritating the knee, and the knee
makes more fluid to protect itself.    

A hearing was held on September 8, 2015.  The

claimant testified that she continued to suffer with

swelling, “clicking,” and sharp pain in her right knee. 

The claimant contended that she was entitled to

temporary total disability benefits beginning January 6,

2015 until a date yet to be determined.      

An administrative law judge filed an opinion on

November 23, 2015.  The administrative law judge found

that the claimant proved surgery by Dr. Arnold was

reasonably necessary.  The administrative law judge

found that the claimant proved she was entitled to

temporary total disability benefits from January 6, 2015

until a date yet to be determined.  The respondents

appeal the administrative law judge’s finding that the

claimant proved she was entitled to temporary total

disability benefits from January 6, 2015 until a date

yet to be determined.  The respondents state that they

“are not appealing the finding that claimant is entitled

to the surgery recommended by Dr. Arnold....Respondents
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will, of course, pay temporary total disability benefits

to claimant during her post-surgery healing period.”  

II.  ADJUDICATION

An employee who has suffered a scheduled injury is

to receive temporary total disability benefits during

her healing period or until she returns to work,

whichever occurs first.  Ark. Code Ann. §11-9-

521(a)(Repl. 2012); Wheeler Constr. Co. v. Armstrong, 73

Ark. App. 146, 41 S.W.3d 822 (2001).  The healing period

is that period for healing of the injury which continues

until the employee is as far restored as the permanent

character of the injury will permit.  Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994). 

If the underlying condition causing the disability has

become more stable and if nothing further in the way of

treatment will improve that condition, the healing

period has ended.  Id.  Whether an employee’s healing

period has ended is a question of fact for the

Commission.  Ketcher Roofing Co. v. Johnson, 50 Ark.

App. 63, 901 S.W.2d 25 (1995).  

An administrative law judge found in the present

matter, “2.  The claimant has proven, by a preponderance

of the evidence, that she is entitled to temporary total

disability from January 6, 2015 to a date yet to be

determined.”  The Full Commission does not affirm this
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finding.  The parties stipulated that the claimant

sustained a compensable scheduled injury on June 21,

2013.  The claimant testified that she returned to

light-duty work for the respondents following the

compensable injury.  The claimant even returned to a

full duty classification for the respondent-employer in

September 2013.  However, the claimant’s employment with

the respondents was terminated in about February 2014

for reasons the parties agree was not related to the

compensable injury.  

Following a change of physician order, the claimant

began treating with Dr. Arnold on January 6, 2015.  Dr.

Arnold returned the claimant to restricted work duty on

January 6, 2015.  The Full Commission reiterates,

however, that the respondent-employer had provided

restricted work duty, but the claimant’s employment was

terminated in February 2014 for a circumstance not

related to the compensable injury.  The record does not

support the claimant’s assertion that she is entitled to

temporary total disability benefits beginning January 6,

2015.

As we have discussed, the respondents do not appeal

the administrative law judge’s finding that the claimant

proved surgery recommended by Dr. Arnold was reasonably

necessary.  The respondents inform the Commission that
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they “will, of course, pay temporary total disability

benefits to claimant during her post-surgery healing

period.”  The claimant has filed a Motion To Submit

Newly Discovered Evidence.  The claimant seeks to

introduce the report from the operation performed by Dr.

Arnold on March 2, 2016.  Dr. Arnold performed a right

knee arthroscopy.  The post-operative diagnosis was “1. 

Right knee chondral defect patella, medial and lateral

femoral condyle.  2.  Right knee full-thickness chondral

defect, trochlea.”  The March 2, 2016 operative report

is relevant, not cumulative, will change the result of

the case, and could not have been presented prior to the

September 8, 2015 hearing before the administrative law

judge.  Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70,

250 S.W.3d 263 (2007).  The Commission needs the

claimant’s newly-discovered evidence to be introduced

into the record so that we can properly adjudicate the

claimant’s entitlement to temporary total disability

benefits.  

Based on our de novo review of the entire record,

the Full Commission grants the claimant’s motion to

submit newly-discovered evidence.  The administrative

law judge found that the claimant proved that surgery

recommended by Dr. Arnold was reasonably necessary.  The

respondents do not appeal that finding, and state that
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they will pay temporary total disability benefits to the

claimant during her post-surgery healing period.  The

Full Commission finds that the claimant proved she was

entitled to temporary total disability benefits

beginning March 2, 2016, the date of surgery performed

by Dr. Arnold, until a date yet to be determined.  The

claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-

715(Repl. 2012).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), pursuant

to Ark. Code Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.     

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney concurs in part and dissents in
part.

CONCURRING DISSENTING OPINION

I respectfully concur in part with, and dissent, in

part from, the majority's opinion and order. 

Specifically, I concur in the majority opinion affirming

as modified the decision of the Administrative Law
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Judge.  The claimant has failed to prove by a

preponderance of the evidence that she is entitled to

temporary total disability benefits beginning January 6,

2016.  However, I must dissent from the finding granting

the claimant’s motion to submit new evidence.  While the

March 2, 2016, operative report is not cumulative, I

cannot find that it is either relevant to the issue of

additional temporary total disability benefits or that

it will change the results of the case. 

Conceivably, it may be relevant to the issue of

additional medical treatment; however, respondents did

not appeal this issue.  In fact, respondents accepted

the finding of the Administrative Law Judge on this

issue and paid for the surgery.  The only issue before

the Full Commission is whether the claimant is entitled

to temporary total disability benefits beginning January

2, 2016.  Dr. Arnold’s medical report of that date found

that the claimant more than likely had a condyle injury

and he returned her to work on restricted duty.  The

operative report did not change Dr. Arnold’s opinion. 

Moreover, I find that by admitting this report into

evidence after the hearing while the case is on appeal

is highly prejudicial to respondents as they are

prevented from cross-examining it.  Accordingly, I find

that we do not need the operative report to properly
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adjudicate the claimant’s entitlement to temporary total

disability benefits.  Therefore, I must concur, in part

with, and dissent, in part from the majority's opinion

and order.  

                                                       
                        KAREN H. McKINNEY, Commissioner


