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Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE A. GENE
WILLIAMS, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed February 25, 2016.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this claim.

2. The stipulations agreed to by the parties
are hereby accepted as fact.

3. The claimant has failed to prove, by a
preponderance of the credible evidence, that
his cardiac arrest on July 6, 2015, arose out
of and during the course of his employment
with Hilark Industries, Inc.
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4. The claimant has failed to establish, by a
preponderance of the evidence, that his
physical problems, need for medical treatment
and disability are causally related to any
extraordinary and unusual work activity
compared to the claimant’s usual work for
Hilark Industries on July 6, 2015, or that
some unusual and unpredicted work incident
occurred which was the major cause of the
claimant’s cardiac arrest on July 6, 2015.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the February 25, 2016

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
SCOTTY DALE DOUTHIT, Chairman

                               
KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

The claimant sought medical and indemnity benefits for

injuries sustained in the form of a cardiac arrest.  The

majority has found that the claimant failed to prove, by

the preponderance of the credible evidence, that his

cardiac arrest on July 6, 2015, arose out of and during

the course of his employment with Hilark Industries,

Inc.  

Additionally, the majority found that the

claimant failed to establish, by a preponderance of the

evidence, that his physical problems, need for medical

treatment and disability are causally related to any

extraordinary and unusual work activity compared to the

claimant’s usual work for Hilark Industries on July 6,

2015, or that some unusual and unpredicted work incident

occurred which was the major cause of the claimant’s

cardiac arrest on July 6, 2015.  I disagree.

Factual Background

          On July 6, 2015, the claimant reported to work

and performed his usual duties as a painter/prep. 

During his testimony at the hearing, he described his
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day.  According to the claimant he started work at

7:00 a.m. by finishing the prep work on a bed.  He

stated that he did that up until lunch and then took

lunch from 11:30 to 12:00.  The claimant testified, “I

was feeling okay at that time...”  

According to his testimony, after lunch the

claimant “finished prep, helped finish, prepped the

second bed to be painted, and once that was done, I suit

up, start mixing my paint. ...”  The claimant added that

this was the first time that he had suited up on that

day.

The claimant described his suit as follows: 

“It’s a Tyvek suit made by Sherwin Williams, at this

time Sherwin Williams.  It goes from the top of your

head down to the bottom of your feet and you’re zipped

in it.  It’s got a hood.  I’ve also got what they call a

spray sock.  It’s cotton.  It looks like a sock but with

a cut out around your eyes, and you can pull it all the

way down to below your chin or to just below your nose,

however you feel comfortable.  And then with that I’ve

got industrial latex gloves to keep the paint off of my

hands.  At this time we had a 3M, I don’t know the model

number, respirator that has a helmet with a full face

shield, and then you’ve got a positive air that goes –
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it looks like a back brace.  The small of your back is

the actual fan and the filter, but it’s battery powered

so it’s not cool air.  You’re getting the shop air.”

After the claimant completed the first coat of

paint he mixed more paint and completed his second coat. 

His problems began as he was finishing his second coat

of paint.  The claimant explained, “So whenever I

proceeded to go back around on my last round, sweating

profusely, come out of the booth as soon as I got done. 

I asked my other paint partner to help clean up that gun

because if you let it dry, it’s ruined.  He said yes. 

He started cleaning it up.  That’s when I proceeded to

unsuit, take all my equipment off, put it down.  I went

directly over to the water fountain and got a drink of

water, went over to this chair that was sitting in front

of our shop fan – they’re pretty good-sized fans – sat

down, kneeled down and could not cool off.  I felt like

I was still real hot.”

The claimant went to an air conditioned break

room in an attempt to cool down.  He spoke with a co-

worker called Josh who is the assistant firefighter. 

Josh told him that he looked like he had gotten too hot. 

According to the claimant he next spoke with

Dennis Edwards about his condition.  Mr. Edwards bought
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the claimant a Mountain Dew and peanut butter crackers

and asked if he wanted to go to the hospital or go home

early.  The claimant declined since it was close to the

end of his shift and he went back to the paint

department.  The claimant testified further that while

in the paint department he was around the fan the whole

time.

  The claimant testified, “as soon as the 3:30 

bell rang, clocked out, walked out to the car and got

emotional about how I was feeling....“

Dennis Edwards, CFO of HilArk Industries,

testified that on July 6, 2015 he spoke with the

claimant around 1:15 p.m. in the break room of Hilbilt

Sales.  During their conversation Mr. Edwards made

several inquiries regarding how the claimant was

feeling.  Mr. Edwards testified that he had the claimant

go upstairs to an air conditioned area, gave him a

bottle of water to drink, had him wash his face and

hands, and let him sit there for 30 to 45 minutes.  Mr.

Edwards also gave the claimant a Mountain Dew and a

package of peanut butter crackers prior to him returning

to the paint area.  Mr. Edwards testified that he did

not know whether the claimant resumed his normal work

activities after he went to the paint area.  Mr. Edwards
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also testified that he spoke with the claimant as he was

walking to the time clock to clock out.  According to

Mr. Edwards, he inquired as to how the claimant was

doing to which the claimant responded, “I’m okay.”

Mr. Edwards also testified that the high

temperature that day was 90 degrees.  On cross-

examination Mr. Edwards stated that the company had

taken temperature readings in the paint booths and that

on a 90 degree day it could get eight to ten degrees

warmer than the outside temperature.  Additionally, Mr.

Edwards testified that the highest temperature they had

ever measured in the booth was approximately 100

degrees.

The claimant’s fiancee, Monica Johnson,

testified at the hearing that she picked up the claimant

from work on July 6, 2015.  The witness stated that as

soon as he got in the car, he started crying.  She

testified further that he looked and sounded bad and

that she had never seen him like that before.  When Ms.

Johnson asked the claimant what was wrong, he stated, “I

think I could die.  I think I was about to die.  I just

got too hot, I got too hot.  I had to cool down.”

According to Ms. Johnson throughout the night

the claimant continued to display symptoms even at one
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point indicating that he thought he needed to go to the

hospital.  

Ms. Johnson testified further, “And that night

I went to lay on the bed with our daughter and he laid

down on the bed with me, and he said, ‘I can’t get

comfortable,’ so he went to the living room to sit up. 

I went in there and sat beside him because something

told me to, and he just started making this noise and

turning colors and foaming at the mouth, so I ran

outside and yelled for somebody... and he died like in

our living room floor....”

The claimant was transported by ambulance to

Saline Memorial Hospital Emergency Room.  The following

history was given by Monica Johnson: “patient’s

girlfriend gives additional history that this patient

got overheated at work.  He was cooled down and stated

that he felt better.  This evening he was sitting on the

couch next to his car [sic] friend.  She states that he

told her that he was not been [sic] any opiate

medication or chills since last Thursday.  The patient

then had a convulsion and turned blue and EMS was

called.”

The claimant was transferred to Arkansas

Heart Hospital on July 7, 2015.  According to the



ROBBINS - G506814 9

medical records, the following history was given by

the claimant’s mother and brother: “The patient was

at home with his fiancé [sic] when he reported a

pressure in his chest with some pain in his left

arm.  He began to cough and was choking. Then they

report some seizure-like activity and he

subsequently lost consciousness.  They live in an

apartment complex and a nurse that lived near them

was called and began cardiopulmonary resuscitation. 

... The patient had reported earlier in the evening not

feeling well.  He works as a painter and wears a full suit

as well as a respiration mask while at work and had gotten

too hot, ultimately having to rest in the office of where he

works to cool off.  This has happened to him in the past. 

He felt lethargic at home after work but was otherwise his

normal self.  He eats very little during the day, usually a

bag of chips or a honey bun, per his fiancé [sic].  He had

eaten a bag of chips for lunch yesterday.  He drinks a lot

of energy drinks throughout the day and did so yesterday as

well.  Until the events of last night he had been feeling

reasonably well.  The fiancé [sic] reports some symptoms of

palpitations but also that he feels like his blood glucose

may be low.”
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At the Arkansas Heart Hospital the claimant was

seen by Dr. Steven Hutchins on July 7, 2015.  The relevant

portion of Dr. Hutchins’ Consultation Note reads as follows:

“History is obtained from the patient’s girlfriend and

mother and other family. ... Nonetheless, he has a job as a

painter and was working Monday and became extremely

fatigued, short of breath and felt bad.  It was thought that

he had symptoms of heat exhaustion or heat stroke and he

went home and, according to the girlfriend, felt very badly,

was very emotional, and felt like he was about to die. 

Later that night, patient had to sit up because it was

uncomfortable to lie down.  He was complaining of chest pain

and shortness of breath and then subsequently suffered a

cardiac arrest.”

The claimant saw Dr. Hutchins for multiple follow-

up visits.  In Dr. Hutchins August 18, 2015 record in the

section titled, “Subjective”, Dr. Hutchins wrote, “...The

patient was working in a paint shop painting trucks and had

had significant chemical inhalation prior to his sudden

cardiac death event which occurred later that evening after

he had gone home from work.  Otherwise he does not really

have a striking history family-wise or other history to

explain this cardiomyopathy or sudden death event.  The

patient has no hypertension, diabetes or known medical
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problems.  He had a negative drug screen when he was

admitted.”

Whether the claimant has suffered a compensable

injury is governed by A.C.A. §11-9-114, which reads, in

pertinent part:

(a) A cardiovascular, coronary, pulmonary,
respiratory, or cerebrovascular accident or
myocardial infarction causing injury, illness, or
death is a compensable injury only if, in relation
to other factors contributing to the physical
harm, an accident is the major cause of the
physical harm.

(b)(1) An injury or disease included in 
subsection (a) of this section shall not be 
deemed to be a compensable injury unless it 
is shown that the exertion of the work necessary
to precipitate the disability or death was
extraordinary and unusual in comparison to 
the employee’s usual work in the course of 
the employee’s regular employment or, alternately, 
that some unusual and unpredicted incident 
occurred which is found to have been the 
major cause of the physical harm.

The claimant met the burden of proving each

element of this statute.  First, he suffered a myocardial

infarction which caused an injury or illness.

Next, an accident was the major cause of the

physical harm. Dr. Hutchins was offered by the claimant as

an expert medical witness.  In his opinion letter dated

September 4, 2015 Dr. Hutchins opined, “[i]t is likely, more

probably than not, that the cardiac arrest event was related

to his working conditions on the day of his event.  The heat
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exhaustion, dehydration and stress of the day could have

contributed to his arrest.”

Dr. Hutchins was deposed on December 14, 2015. 

Dr. Hutchins testified that he was offering his testimony

within a reasonable degree of medical certainty.    

During the deposition Dr. Hutchins offered the

following opinion, “I believe that it’s speculation that

this event was related to his working conditions because I

can’t prove it. But he had an acute event. He had sudden

death. And described by his girlfriend is when he came home,

he was feeling poorly, experiencing a lot of shortness of

breath, and restlessness until this led to, basically, a

sudden death event.

So I believe the evidence suggests that whatever

that perfect storm event was, whether it was pre-existing

disease or not, this stress that he experienced and he felt

so bad he had to go home, because he was feeling this

shortness of breath and sickness. So that’s where I think

that is like a takotsubo. That’s -- whatever the

environmental process was, regardless of whether he had pre-

existing disease, it led to this sudden death event.”  

During the deposition a hypothetical was presented

to Dr. Hutchins, to wit: 

Q What if the history were not what you were
told?  What if he got hot at work, he cooled down
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for an hour, and he went back to work all
afternoon and said repeatedly, I feel fine.  And
then six hours later at home, suddenly this event
happens.  That’s a little different history than
what you’ve been given, isn’t it?

A It is.

Q And if that history were correct, that lapse
of time would make it less likely that whatever
happened at work caused the event at home;
correct?

A The sequence that you described there would
not have been to me as indicative of a process
contributable to his work environment.

Q That would be somewhat different than if he
got in distress and stayed in distress --

A Yes.

Q -- continuously up until the event, which is,
basically, what you’ve been told.

A  Correct.

Notwithstanding this hypothetical, clearly the

claimant remained in distress from the time he became over

heated until the time he suffered cardiac arrest.  The fact

presented in the deposition that would have changed Dr.

Hutchins’ opinion is if the claimant had recovered and

returned to work; however, the claimant did not recover and

he did not return to working as suggested.  The fact the

claimant expressed that he was okay does not mean that he

had recovered.  Mr. Edwards testified himself that based on

his experience in the past “most guys don’t feel good the

rest of the day.”  Based on the testimony of the claimant
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and Ms. Johnson the claimant remained in distress throughout

the evening up until he experienced cardiac arrest and

sudden death. 

The final element of compensability can be met by

either of two findings: (1) extraordinary and unusual

exertion, or (2) an unusual and unpredicted incident.

In this case the majority addressed only the first

finding and found that the circumstances did not constitute

extraordinary and unusual exertion.  However, the majority

failed to consider the compensability of this injury under

the unusual and unpredicted standard.  

In Ayers Drywall & Installation v. Carey, the

Court of Appeals upheld the decision of the Commission where

it was found that the claimant’s compensable heat stroke was

an unusual and unpredicted incident that logically

contributed to the subsequent cardiac complications.  Ayers

Drywall & Installation v. Carey, 2009 Ark. App. 749, 352

S.W.3d 334 (Ark. Ct. App. 2009) As in Ayers, the claimant

becoming overheated qualified as an unusual and unpredicted

incident which led to his subsequent cardiac arrest later

that evening.

The claimant has satisfied all the necessary

elements, by a preponderance of the evidence, for his injury
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to be a compensable injury.  Therefore, I would award the

requested benefits.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                              
PHILIP A. HOOD, Commissioner


