
     NOT DESIGNATED FOR PUBLICATION
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DAVID K. PRICHARD,
EMPLOYEE                         CLAIMANT
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OPINION FILED JANUARY 12, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed September 17, 2015. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed on April 15, 2014, at which time
the claimant sustained a compensable
right wrist injury at a compensation
rate of $617.00 per week for temporary
total disability and $463.00 per week
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for permanent partial disability, and
respondents accepted medical expenses
and temporary total disability benefits
until the end of the healing period on
December 19, 2014.

2. The claimant has proven by a
preponderance of the evidence of record
that he sustained permanent impairment
of forty percent (40%) to his hand,
wrist, and forearm supported by
objective medical findings. The
compensable injury is the major cause of
the impairment.

3. If they have not already done so, the
respondents are directed to pay the
court reporter, Celia Jamison’s, fees
and expenses within thirty (30) days of
receipt of the bill.

4. This claim has been controverted and the
claimant's counsel is entitled to the
maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-
715, §11-9-801, and WCC Rule 10.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the, September

17, 2015, decision of the Administrative Law Judge,
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including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

  
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.
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DISSENTING OPINION

          I must respectfully dissent from the

majority's opinion finding that the claimant proved that

he is entitled to a permanent physical impairment rating

of forty percent (40%) to his hand, wrist, and forearm;

that this impairment rating is supported by objective

medical evidence, and; the claimant’s April 15, 2014,

work-related accident is the major cause of his physical

impairment.  My carefully conducted de novo review of

this claim in its entirety reveals that the claimant has

failed to prove that he is entitled to forty percent

(40%) permanent physical impairment as a result of his

April 15, 2014, compensable right wrist injury. 

Therefore, this amount should be reduced to reflect that

the claimant is entitled to eight percent (8%) percent

permanent physical impairment.

          In addition, I note that the majority in

affirming and adopting the administrative law judge

specifically find, in relevant part, that the claimant

“has proven by a preponderance of the evidence of record

that he sustained permanent impairment of forty percent

(40%) to his "hand, wrist, and forearm" as a result of

his compensable injury. (Emphasis added) However,

pursuant to a Prehearing Order filed May 26, 2015, the
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parties stipulated that the claimant sustained an injury

to his right wrist on April 15, 2014.  Furthermore, the

transcript of the hearing of this claim, which was

conducted on June 19, 2015, reflects not only that the

sole issue for determination on that date was whether

the claimant was entitled to the permanent physical

impairment rating assigned by Dr. Wirges, but the record

also reflects that in Claimant’s Response To Prehearing

Questionnaire filed on August 25, 2014, the claimant

failed to contend injury to his hand and forearm as a

result of his April 15, 2014, accident; only entitlement

to benefits pursuant to his admitted compensable

injuries of April 15, 2014.  By way of Substituted

Agreed Order dated February 5, 2015, signed under seal

by the attorneys representing both parties to the claim

and by the administrative law judge who presided over

the June 2015 hearing, the only compensable injury

sustained by the claimant on April 15, 2014, was an

injury to his right wrist.  Therefore, compensability of

right hand or forearm injuries has neither been claimed

nor established, and any impairment assigned by Dr.

Wirges specific to the claimant’s right hand or forearm

should not be included in a determination of the amount

of permanent physical impairment the claimant may have
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sustained as a result of his April, 2014, right wrist

injury.

          The history, nature, and compensability of the

claimant’s right wrist injury is undisputed.  On April

15, 2014, the claimant, a paramedic supervisor for the

respondent-employer, was administering CPR to a patient

in the back of an ambulance when, due to traffic issues,

the ambulance driver slammed on his brakes, causing the

claimant to be propelled forward.  As a result of this

incident, the claimant’s right hand got caught in the

strap that secured the patient, which resulted in the

twisting of his right wrist.  After undergoing surgery

for exploration and repairs, the claimant’s orthopedic

surgeon, Dr. Richard Wirges, assessed the claimant with

a forty percent (40%) permanent physical impairment for

his right upper extremity which he stated translated

into twenty-four percent (24%) whole-body impairment. 

Dr. Wirges explained the basis for this rating as

follows:

As you’re aware, this is a 52-year-
old gentleman status post injury at
work to his right wrist. He is now
at MMI. Based on the American
Medical Association guides to the
evaluation of permanent impairment
fourth edition, this is his
impairment rating:
Due to sensation loss of the right
thumb, index finger, and long
finger, the patient has a 36% hand
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impairment. Due to loss of motion of
his wrists, he has an 8% upper
extremity impairment. Using Table 2
on page 3/19, we see a 36% hand
impairment is equal to 32% upper
extremity impairment. This is then
added to the a (sic) percent upper
extremity impairment range of motion
loss of motion of his wrists giving
him a total of 40% right upper
extremity impairment. Table 3 on
page 3/20 shows a 40% upper
extremity impairment is equal to a
24% whole person impairment.

          Injured workers bear the burden of proving by

a preponderance of the evidence that they are entitled

to an award for a permanent physical impairment. 

Moreover, it is the duty of this Commission to determine

whether any permanent anatomical impairment resulted

from the injury, and, if it is determined that such an

impairment did occur, the Commission has a duty to

determine the precise degree of anatomical loss of use.

Johnson v. General Dynamics, 46 Ark. App. 188, 878

S.W.2d 411 (1994); Crow v. Weyerhaeuser Co., 46 Ark.

App. 295, 880 S.W.2d 320 (1994).  

          Arkansas Workers’ Compensation law requires

that the extent of physical impairment must be supported

by objective and measurable findings. See, Ark. Code

Ann. §11-9-704; Ark. Dep’t. Of Health v. Williams, 43

Ark. App. 169, 863 S.W.2d 583 (1993); Arkansas Methodist

Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). 
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Objective findings are defined at Ark. Code Ann. § 11-9-

102(16)(A)(i) as those findings which cannot come under

the voluntary control of the patient, and specifically

exclude pain, straight-leg-raising tests, and range-of-

motion tests.  Burks v. RIC, Inc., supra.  In other

words, although pain, active range-of-motion, and

straight-leg-raising tests are criteria used in the

Guidelines, they may not be used in Arkansas for

assessment of impairment in workers’ compensation cases.

Id.

          Moreover, while the statute and commission

rules require that impairment ratings be based upon the

AMA Guidelines, Fourth Edition, not everything under the

Guidelines is admissible under the Act. Burks v. RIC,

Inc., 2010 Ark. App. 862, ___ S.W.__ ___ (2010).  Test

results that are based upon the patient’s description of

the sensations produced by various stimuli are clearly

under the voluntary control of the patient and

therefore, by statutory definition, do not constitute

objective findings.  Duke v. Regis Hairstylists, 55 Ark.

327, 935 S.W.2d 600 (1996).  Further, two-point

discrimination sensory tests are not objective findings

but are per se subjective. Burks v. RIC, Inc., supra.

          In Burks, supra, the respondent controverted

the claimant’s entitlement to an additional thirteen
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percent (13%) anatomical impairment for loss of

sensation to his thumb.  Burks had sustained a crush

injury to his hand resulting in the near amputation and

re-attachment of his ring finger, little finger, and

thumb.  Although the respondent had accepted a three

percent (3%) rating for the claimant’s thumb, the

administrative law judge denied the claimant’s request

for additional benefits, holding that the two-point

discrimination test performed by the Burks’s physician

did not satisfy the statutory requirement that a finding

of impairment must be supported by objective physical

findings. Id. The Commission affirmed the administrative

law judge finding as did the Court of Appeals. Id. In

its opinion delivered on December 15, 2010, the court

stated, “By Burks’s own testimony, he had to tell the

doctor when he felt stimuli. There was no other

independent means to confirm Burks’s statements.

Although the two-point discrimination is the ‘most

valuable’ for determining sensory loss under the AMA

Guidelines, not everything under the Guidelines is

admissible under the statute.” Id.

          Likewise, in Duke v. Regis Hairstylists,

supra, the court rejected the claimant’s treating

surgeon, Dr. Peeples’s, diagnosis of carpal tunnel

syndrome because he failed to base this diagnosis on
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objective findings as defined by Ark. Code Ann. §11-9-

102(16).  According to the record in Duke, supra, Dr.

Peeples conducted various tests during his physical

examination of the claimant, to include Tinel’s test, a

positive compression test, and hyperextension and

hyperflexion testing, all which required certain

responses by the claimant.  Dr. Peeples failed, however,

to perform objective medical studies, such as EMG and

nerve conduction studies, in order to confirm his

clinical diagnosis of carpal tunnel.  The court stated

that the results of each of the tests performed by Dr.

Peeples, while arguably objective tests due to various

safeguards to detect malingering and ensure reliability

included in these tests, were based on the “patient’s

description of the sensations produced by various

stimuli,” which were clearly under the control of the

patient, and therefore, by statutory definition did not

constitute objective findings. Id.  Therefore, the court

affirmed the Commission’s denial and dismissal of the

claim.  It should be noted that in rendering its

opinion, the court stated, “Despite the evidence tending

to show the accuracy and reliability of the tests

performed on appellant, it is nevertheless clear that

they depended on voluntary responses and the finding
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obtained from them could be controlled by a

knowledgeable patient.” Id.

          Finally, in a case that I find most analogous

to this claim, Wilson v. Smurfit Stone Container, 2009

Ark. App. 800, 373 S.W.3d 347 (2009), the court failed

to find a causal connection between the claimant’s

alleged decreased range of motion of his left fingers

and elbow and his compensable left wrist injury.  The

claimant, Mr. Wilson, presented to the emergency room

after twisting and jerking his left wrist in an attempt

to turn a forklift he was driving that had no power

steering.  The claimant  was diagnosed at the emergency

room with a left wrist/hand contusion and fractured

radius.  Subsequently, the claimant came under the care

of Dr. Berestnev, who treated him conservatively.  The

claimant sought a second opinion from hand specialist,

Dr. Hanby, who referred him to his hand-surgery partner,

Dr. Benafield.  The court’s opinion reflects that on May

19, 2006, Dr. Benafield performed “left-wrist

arthroscopy, left-triangle-fibrocartilage-complex

debridement, and debridement and pinning of

lunotriquetral joint for excision of mass lunar wrist.”

Id.  Thereafter, Wilson underwent a round of physical

therapy with Darren Bell.  After his release by Bell,

Wilson, much like the claimant in this claim, continued
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to report pain in his palm, wrist, and forearm, his

fingers began pulling downward, and he allegedly

suffered from diminished mobility and grip strength.

          On October 30, 2006, Dr. Benafield determined

that Wilson had reached maximum medical improvement and

he referred him to Mr. Bell for an impairment rating

evaluation.  This evaluation included a series of tests

and measured the loss of mobility the injury caused to

appellant’s fingers, hand, and wrist.  Mr. Bell assessed

the claimant with thirty-two percent (32%) impairment to

Wilson’s fingers and hand, thirteen percent (13%) to his

wrist, and one percent (1%) to Wilson’s elbow, for a

total upper extremity impairment rating of Forty-two

percent (42%) and twenty-five percent (25%) to the body

as a whole.  Respondents accepted the rating for

Wilson’s wrist injury, but controverted the rest.  The

Commission subsequently found that the respondent was

liable for the Wilson’s wrist injury only, and denied

the additional impairment for his hand and elbow. 

Wilson appealed this decision on grounds that the

Commission, by affirming and adopting the administrative

law judge opinion in the claim, “misinterpreted the

nature of his injury and erroneously reduced the

impairment rating.” Id. 
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          As with the claimant in the present claim,

Wilson argued that his compensable injury was not to the

wrist structure itself, but rather to the lunotriquetral

ligament, the ulnar ligament, and to the triangular

fibrocartilage complex (TFCC).  Thus, argued Wilson, an

injury to that part of his wrist would “necessarily

affect his ability to use his hand and fingers.” Id. 

Wilson even demonstrated at the hearing the downward

pull of his fingers allegedly related to his injury.  

          Wilson contended that he was entitled to

permanent-disability benefits based upon the degree that

the injury to his wrist impaired his body function. Id.

Wilson maintained that his injury was to the ligaments

and other soft tissue that passes through the wrist and

allows finger movement, and that the injury to “that

part of his body” caused an impairment to the function

of his wrist, hand, and forearm.  Wilson supported his

argument based upon the fact that Dr. Benafield, a

board-certified orthopedic surgeon specializing in hand

and wrist injuries, “understood the full effects of the

type of injury” he sustained and “fully evaluated the

degree of impairment he suffered as a result.” Id. In

its answer to Wilson’s argument, the court stated: 

Appellant bears the burden of
proving that the alleged decrease in
range of motion of his left fingers



     PRICHARD - G403416 14    

had a causal connection to the
February 6, 2006 work-related
incident or resulting surgery.
Appellant failed to cite any medical
authority for such a connection,
instead presenting only his
testimony and his subjective
responses to active range-of-motion
testing. This evidence is
insufficient to establish
entitlement to additional permanent-
disability benefits. Ark. Code Ann.
§§11-9-704(c)(1)(B) and 11-9-
102(16)(A)(i)(Repl. 2002). Although
passive range-of-motion tests are
conducted by the examiner and can be
objective evidence of a mechanical
defect, active range-of-motion tests
are subjective in nature because
they are entirely within the
voluntary control of the patient.
The results of such tests cannot
form the basis of a valid impairment
rating. See Hayes v. Wal-Mart
Stores, 71 Ark. App. 207, 29 S.W.3d
751 (2001).

          Here, as in Wilson, supra, the claimant failed

to present any medical authority to substantiate a

connection between his right wrist injury, which I note

was very similar in nature to Mr. Wilson’s injury, and

his alleged finger, hand, or forearm symptoms.  Rather,

the claimant presented only his testimony and his

subjective responses to tests that were based upon the

patient’s description of the sensations produced by

various stimuli that were clearly under the voluntary

control of the claimant, and, therefore, by statutory

definition, do not constitute objective findings.  See,
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Duke v. Regis Hairstylists, 55 Ark. 327, 935 S.W.2d 600

(1996).  Further, the two-point discrimination sensory

tests performed on the claimant have been determined by

the court to not constitute objective findings, but are

per se subjective.  Burks v. RIC, Inc., supra. 

Therefore, the evidence of test results produced by

subjective testing methods, combined with the claimant’s

sole, subjective, and presumably biased testimony (See,

Knoles v. Salazar, 298 Ark. 281, 766 S.W.2d 613 (1989)

is insufficient to establish a causal connection between

the claimant’s alleged forearm and finger symptoms or

prove his entitlement to benefits for these symptoms.

          Based upon the above and foregoing and using

the Wrist Motion Impairment Guide, found on page 3/72 of

the Guides, the claimant is entitled to eight percent

(8%) permanent physical impairment for loss of extension

and flexion of his right wrist.   Otherwise, the

claimant has failed to prove entitlement to permanent

impairment for any other part of his body.  

Accordingly, I respectfully dissent from the majority's

opinion.  

                               
                         KAREN H. McKINNEY, COMMISSIONER


