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Claimant represented by the HONORABLE MARK J. FREEMAN,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE WILLIAM C.
FRYE, Attorney at Law, North Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed November 20, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on June 10, 2015, and contained in a pre-
hearing order filed June 10, 2015, are
hereby accepted as fact.

2. The claimant has failed to prove by a
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preponderance of the evidence that he suffered
a compensable neck injury on or about June 26,
2014.

3. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to temporary total disability
benefits.

4. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to medical treatment for his alleged
neck injury.

5. The claimant has failed to prove that he is
entitled to an attorney’s fee in this matter.

6. The issue of the claimant’s compensation rate
is moot.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion, denying the claimant

benefits for a neck injury on June 26, 2014.

The claimant was employed by the respondents

to deliver and install marble and granite countertops.

He was hired in the spring of 2014. He testified that he

had never had neck problems prior to that employment.

About a month after he became an employee of the

respondent, he was moving an 800 pound slab, with other

employees, and after work, his neck was sore. He did not

think anything about it, because getting sore is normal.

The next morning, he woke up with neck pain. That day,

he told the owner, Derek, and Roger, a co-worker, that

he had some neck pain. No paperwork was completed. 
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Roger Phillips testified that the claimant had

come in one morning and said he had slept wrong and

might have a pinched nerve. A couple times before that

he had mentioned seeing his chiropractor because he was

sore. After he mentioned that he had slept wrong, he was

absent frequently.

The claimant testified that he did not see a

doctor or chiropractor. He got two half-hour massages to

the base of his neck which did not make a difference. It

felt similar to have a “crick” in the neck from sleeping

on it wrong. He continued to work for three days, and

then he had to start taking time off. In the first week,

he worked 23 hours instead of 35-40. In the second week,

he worked 24 hours. The third week, he began to improve.

He only worked 8.7 hours, because he drove to Florida to

pick up his kids. Then the fourth week, he worked 26

hours. His leave records were consistent with his

testimony. His neck got better, and he stopped having to

take time off. He returned to work on Thursday, and was

injured on the next Thursday, June 26, 2014. 

The claimant injured his neck on June 26,

2014, when he lifted heavy pieces of rock countertop at

work. He reported it to Roger right away, and when they
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returned to the shop, he called Derek, who told him he

could go home early. No paperwork was given to him or

offered to him or completed.

Phillips testified that he was working with

the claimant on June 26, 2014. They had a couple of

small jobs to do. They returned to the shop with more

than an hour left in the day. The claimant left to go to

his chiropractor. Phillips called his boss to let him

know that the claimant had left.

That evening, the claimant’s pain increased,

and he went to the emergency room. The Administrative

Law Judge, affirmed and adopted by the majority, noted

that the emergency room records show that the claimant

had developed pain in his neck four weeks prior, with no

injury. What is not noted is that the record also states

that “pt reports right sided neck and upper back pain,

worse with movement, onset 1 month, heavy lifting today

at work.” The diagnosis was cervical pain and

radiculopathy. X-ray showed straightening of the

cervical spine, and the claimant was prescribed a muscle

relaxer. 

On July 7, 2014, the claimant saw Dr. Allard,

reporting that he had felt sharp, burning pain radiating
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from his shoulder to his neck on June 26, 2014 when

lifting a piece of granite at work. He had been to the

emergency room, where he had an x-ray and was prescribed

muscle relaxers and pain medications. Dr. Allard

prescribed physical therapy for right radicular arm

pain, due to a probably herniated cervical disc. He

returned at the end of July, after four sessions of

therapy. He was not working. He had experienced some

improvement, from either the therapy or not working. An

MRI was performed in August 2014 which showed a broad

based disc bulge effacing the thecal sac at C5-6, a

right paracentral disc protrusion effacing the thecal

sac and mildly flattening the cord, with extruded disc

material at C7 and with foraminal narrowing. 

Later the claimant saw Dr. Katz who diagnosed

C6-7 stenosis and performed a discectomy and fusion at

C6-7 on January 28, 2015. 

The claimant credibly testified that he had

some irritation in his neck which resolved with rest,

and that he had a specific event in which he lifted a

piece of granite at work which caused radiating neck

pain. He was treated the same day, reporting the

irritation and the specific lifting incident, where
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signs of spasm were observed. Eventually, a disc

protrusion was identified which required surgery. The

claimant has established all the elements of

compensability. I would award appropriate benefits.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


